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COMMITTEE ON JUDICIARY
February 3, 2 005

LB 540 , 54 1 , 6 53 , 4 3 1, 754 , 349

The Committee o n Jud iciary met at 1:30 p.m. on Thursday,
February 3, 2005, i n Ro om 1113 o f the Stat e Capi tol,

nccln, Nebraska, for the purpose of conducting a public
hear . . g on LB 54 0 , LB 541 , LB 6 53 , LB 4 31 , LB 7 54 , and
:B 349. Sena tors present: Patrick Bourne, Chairperson;
Dw.te Pedersen, Vice C hairperson; Ray Agui lar; Ernie
hambers; Jeanne Combs; Mike F lood; Mike Foley; and Mike

Fri e nd , Sena t o r s abs en t : No ne .

SENATOR BC"RNE: Welcome to the Judiciary Committee. This
s "he seve.; h day of committee hearings. We' re hearing six

b ' ' s today. I 'm Pat Bourne from Omaha. To my left is
Senator Mike F'ood from Norfolk; Senator Friend from Omaha;
Senator Aguilar from Grand Island. Laurie Vollertsen is our
committee clerk. To my right is Mic haela K ubat, the
committee counsel; Senator Foley from Lincoln; and Senator
,.canoe Combs. I wil l introduce the other members as they
a -r ;e. Please keep in mind that senators have duties and
wil l be comi ng and go i n g . Pl ea se d o n ot t ake o f f en s e i f
they leave during your testimony. They' re simply conducting
othe . business. If you plan to testify on a bill, sign in

advance. We ' re going to use the on-deck table there
where the Chief Justice is. Please print your i nformation
so i='s easily readable and can be entered accurately into
=he pe manent record. Fol lowing the introduction of ea ch

will ask for a show of hands to see how many people
plan to testify on the bill. We ' ll first h ear pr oponent
"estimony, th en oppo nent testimony, and t hen neutral
es" mony. When you come forward to testify, please clearly

state a..d spell your n ame fo r t he bene fit of the
tra..s r.hers. Due to the large number of bills heard in the
Jud ciary Com mittee, we ' re using the Ke rmit B rashear
memor a' lighting system (laughter). Senators will get five
m inu es o open ; th ree m inutes to cl ose . All othe r
testifiers have three minutes exclusive of any questions the

ee might have . The blu e light goes on for three
n tes. The yellow light will come on as a one-minute

warni..g, and the red light I ask you to stop. Rules of the
Legislature state that there are no cell phones allowed. If
you hare a cell phone please disable it. We will allow you

c s i : bm " someone else's testimony but we will not allow you
c read i t i ..to the record. We' ve been joined by Senator

Pede sen from Elkhorn, soon to be Omaha (laughter)
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S ENATOR Dw. PEDERSEN: O v e r m y de a d b o d y .

SENATOR BOURNE: (laugh) With that, Senator Brashear to open
on LB 5 40 . Se na t o r Br ash e a r , wel co m e.

LB 54 0

SENATOR BRASHEAR: Thank you. Nr. Chairman, members of the
Judi c i a r y C ommi t t e e , m y n a me i s Ke r m i t Br ash ea r . I ' m a
legislator. I represent District 4. I 'm appearing in
introduction of and support of LB 540. LB 540 would provide
for a.. increase in judicial salaries for th e co ming 2 005
through 2007 biennium. At the outset, I think it is
important to stress the importance of our i ndependent and
well q u a l i f i ed j ud i c i ar y . The i nde p endence o f t h e j u d i ci ar y
is enhanced when compensation does not become a political
issue but is provided as a matter o f re cognition of the
importance of a co-equal branch o f go vernment. The
judiciary, I respectfully suggest, ought not need to come to
the Legislature with "hat in hand." And cle arly, our
abi l i t y t o a t t r a ct qu al i f i ed pe op l e o f t a l ent and
accompl i shment t o t he be n c h w i l l dep e n d u pon ou r ab i l i t y t o
provide appropriate compensation. LB 540 will recognize the
value of our judges and the justice of providing them with
an increase in compensation. It is important to point o ut
that during the p rior budget cycle, during which you may
recall things were somewhat tight, the judicial branch opted
to forego salary increases. LB 540 would recognize this
fact and provide an increase that does, in fact, make up for
as well as providing a percentage increase comparable to
that provided to other state employees. This results in an
increase in the first fiscal year of the bill of 4.5 percent
a..d an increase in the second fiscal year of 5.25 percent.
The best way to assess the impact of LB 540 is to examine
where Nebraska judges rank n ationally and within our own
state government in terms of their co mpensation. In
nat onal terms, Nebraska judges are below the median salary
for state Iudges, currently ranking 29th among the st ates.
If LB 540 is ad opted, Nebraska salaries would c losely
approximate the current median salary although the median is
expected to increase as other state s adopt salary
adjustmei.ts. Clea rly, this bill is not, while intended to
be appropriate is not overly generous when we compare w hat
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our judges are paid compared to other states. In terms of
state government, although the members of the Supreme Court
at tne very top of our judicial system, there are many state
officials with higher salaries including the director of the
coordinating commission on postsecondary education. This
bill is necessary and appropriate. Recognition of the value
ar.d responsibility of our judiciary ought to be a very high
p ri o r i t y I r e sp e c t f u l l y sub mi t i n ou r b ud g e t i n g p r o c es s and
I ur ge y our adv a n cement o f LB 5 4 0. And t ha n k y o u f or y ou r
t ' 'me and attention.

SENA:OR BOURNE: Thank you. Bef ore we have questions for
Senator Brashear, could I get a showing of hands, those
i r.d i v i d u a l s t est i f y i ng i n su pp o r t ? I see f ou r . Tho se i n
opposi t i o n? I se e n one . Tho se neu t r a l ? Th ank you .
Questions for Senator Brashear. So, Sena tor, it' s been
several years. When is the last time the judges received a
p ay i n c r e a se , 2 0 0 2 ?

SENATOR BRASHEAR: Yes, I believe that's correct.

S FNATOR BOURNE: And in percent, this is, I mean t he bil l
]ust says a number. Do you know what the percent increase
i s ?

SENATOR BRASHEAR: The percent is 4.5 and 5.2 5 a nd tho se
were arrived at as taking i nto account that which other
state employees had gotten in the two years when we did not
otherwise provide...when we only otherwise dealt with the
judiciary in retirement as you' re well aware and not in
terms of s alary increases. So this makes up the increase
that the s tate employees got an d that wh ich the y' re
ant'cipating getting now.

SENATOR BOURNE: Understood. Thank you. Further questions?
Senato r Fr i end .

SENATOR FRIEND: Just a comment. I'm a little confused,
Speaker Brashear. This doesn't look like your normal shell
b i l l so ( l aug h t e r ) t hat w as a j o ke . I ' m. . .

SENATOR BOURNE: Further questions on that note? Further
questions for S peaker Brashear. S eei ng no ne, th ank yo u.

rst testifier in support.
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SENATOR FRIEND: W e' l l t a l k l at e r , r i gh t ?

SENATOR BOURNE: See, I can't even control the committee any
longer, Kermit. First testifier in support. Welcome, Chief
J ust i c e .

JOHN HENDRY: Good afternoon, Chairperson Bourne and members
of the J udi.ciary Committee. My name is John V. Hendry,
H-e-n-d-r-y and I 'm t h e cu rrent Chief Justice o f the
Nebraska Supreme Court. I appear before the committee today
in support of LB 5 40. I support LB 540 because it will
assist in my goal of attracting high quality legal talent to
the 3udiciary and to retain those members currently serving
in that capacity. The judiciary and, for that matter, the
ent re judicial branch of state government is no better than
he sum of its parts. Those parts are the people who a re
employed to carry out the duties and the responsibilities of
t ne j ud i ci a l b r anc h o f g ove r n ment. To t ha t en d , i t i s
helpful if the salaries of those employees are such that
they both attract and r etain quality individuals. The
passage of LB 540 will be of assistance in my effort to
attain t.hat goal. I fully realize that rendering public
service is not about money. However, the salary the state
pays its j udges is important if we want to attract to the
judiciary those lawyers who have demonstrated both
o uts t and in g l eg a l a b i l i t i e s a nd h i gh et h i c a l st a n d a r d s . The
' ncreases which LB 540 proposes, that being 4.5 percent on
July 1, 2005, and 5.25 on July 1, 2006, w ill no t br ing
Nebraska's judiciary to the upper echelon of salaries to
members of the judiciary throughout the United States. The
increases would, in my opinion, essentially maintain the
Nebraska Supreme Court's current state ranking of number 29
according to t he most recent survey of the National Center
for State Courts o f April 1, 2 0 04 . Accor ding to that
survey, it is my further opinion that such increases will
maintain the relative ranking o f the Neb raska C ourt of
Appeals which i s currently number 25 and t h e relative
ranking of the district courts currently a t 26. Let me
explain for a mom ent my understanding of how the proposed
ncreases in LB 540 were derived. In fiscal years 2003 and

2004 t he 3udges of this state did not receive a salary
ncr ase nor did they actively pursue one. Ov er that same

period of ti me, m ost o ther s tate employees received a
1.5 pe cent increase commencing on July 1, 2 003, and a
2 percent increase o n July 1, 20 04 . It is curr ently
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prolected that state employees in fiscal years 2005 and 2006
will be receiving a 3 percent increase on July I, 2005, and

3.25 percent increase on July I, 2006. LB 540 si mply
mirrors the c umulative percentage increases- of other state
e mployees received in 2003 an d 2004 t ogether with t he
proposed increases to st ate e mployees recommended by the
governor in 2005 and 2006. The total percentages requested
in LB 540 reflect the same percentage increases given to
other state employees over a comparable period of time.
Thank you or considering my comments.

SENATOR BOURNE: Than k you. Que stions for Chief Justice
Hendry . See i ng n o n e , t hank yo u . Than k yo u f o r y our
t es t m o n y .

J OHN HENDRY: T ha n k y ou .

SENATOR BOURNE: N ext testifier in support. W elcome.

SANDRA DOUGHERTY: Good aft ernoon, Chairman Bourne and
members of the Judiciary Commit.tee. My name is San dra
Dougherty, D-o-u-g-h-e-r-t-y and I am a district judge
serv ng the public in Omaha. I am appearing here today as a
representative of the District Judges Association. A ll of
he district judges are members of the association and all

of the d stri.ct judges in that association support LB 540.
And I am here to ask you to vote to advance LB 540. On
behal f o f t he a sso ci a t i on , we t hank yo u f or yo ur pa st
support of the judiciary and hopefully your future support.
Be happy to take any questions.

SENATOR BOURNE: Thank you. Questions for Judge Dougherty.
See ng none, thank you. Next testifier in support.

PAUL O'HAP>: Mr. C hairman and m embers of the Judiciary
C omm tee, my name is Paul O' Hara. That 's 0-'H-a-r-a o f

I ' m a registered lobbyist appearing today on
oeha;f of the Nebraska County Judges Association and we

st 1'ke to get on the record our support for LB 540
appreciation to Senator Brashear and the members of

ttee for t heir support as well. If you have any
' ions, I'd be happy to answer them.

SENAT"R BOURNE: T han k y o u . Questions for Mr . O' Hara?
Seeing none, thank you. Next testifier in support?
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JOHN SEN NETT: G ood af t e r n o o n . I ' m John Se n n e t t ,
S-e-n-n-e-t-t. I' m president of the N ebraska State B ar
Association. I appe a r here today t o express the bar
association's support for LB 540. It is our belief that the
major thrust of our association is to encourage equal access
t o 3us t i c e n o t o n l y i n eq ua l i t y bu t i n qu a l i t y . Th e q ua l i t y
bears a price tag that cannot be ignored and i t ca n't be
ignored much longer with regard to the judiciary. Judges
don't become judges to become rich. What they do and a re
entitled to be adequately compensated. So long as we have
adequate pay for the judges we will continue to have t he
'nigh quality that we had not only on the Supreme Court but
on all the other benches in our state. We strongly support
this bill. If there are any questions, I would be happy to
a nswer t hem .

SENATOR BOURNE: Thank you. Questions for M r. Sennett.
See ng none, thank you very much. Further testifiers in
support? Testifiers in opposition. Excuse me , S enator
F oley .

SENA.OR FOLEY: Senator Bourne, this is a bit unusual. What
if, Senator Brashear, I don't know if you were planning on
c ' osing . I woul d j u st a sk y o u t o c l ose p l e a s e , I d i d t h i nk
o f a q u e s t i on I ' d l i ke t o ge t o n t he r e cor d .

SENATOR BOURNE: Thank you . Testifiers i n a ne utral
capacity? Senator Brashear to close.

SENATOR BRASHEAR: Mr. Chairman, members of the co mmittee.
I m u s t a d mi t I was n o t g o i n g t o , hav i n g p r e v i o u s l y p r e a c h ed
economy of time while in this room bu t ce rtainly at the
request of any member 'm pleased to close.

SENATOR FOLEY: Thank you very much for coming back on this
bill, Senator. It didn't occur to me until y ou'd l e ft
earlier but i s it typical for judges' salary bills to come
to t h e Ju di c i ar y C om mit t e e ?

SENATOR BRASHEAR: Yes, sir, it is. In my experience, in my
ten years they have all come here. They always have come
here .

SENATOR FOLEY: Oka y , okay. Because it just...the thought
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occurred to me that whether or not we fund this maybe ought
to be coordinated with the entire state budget question.
But if it's precedent to send those k inds of bills h e re
t hen . . .

SENATOR BRASHEAR: By tradition, they have always come here.

SENATOR FOLEY: Ok ay .

SENATOR BRASHEAR: We have exercised the jurisdiction of the
committee or the committee has exercised the jurisdiction of
the committee. And t hen there has been coordination with
the Appropriations Committee.

SENATOR FOLEY: Ver y goo d , t han k yo u .

SENATOR FOLEY: Thank you. Fur ther questions for S peaker
Brashear? Seeing none, thank you. That will conclude the
hear in g o n L B 5 4 0. Sena t o r Br ash e a r t o op en on LB 54 1 .
Before he does that, Senator Chambers from Omaha has joined
the committee. Senator Brashear, when you' re ready.

LB 54 1

S ENATOR BR%SHEAR: Thank you, Mr. Chairman and m embers o f
he Jud ciary Committee. My name is Kermit Brashear and I 'm

a legislat.or. I repr esent District 4. I appe a r in
i n t r o d u c t i o n a n d su p p o r t o f LB 54 1 . LB 54 1 w as br oug ht t o
me by Judge Michael McCormack of the Nebraska Supreme Court
in hi.s official capacity as chair of the Judicial Resources
Commission. The commission has a mandate under the statutes
of Nebraska, Neb. Rev. Stat. Section 24-1205 and following:
To evaluate the distribution of judgeships across the state
and to de termine whether creating new judgeships or
e l i m i n a t i n g a pa r t i c ul a r j u dge sh i p i s app r op r i a t e t o a ny
j udicial district. The determination of the commission is
by law b ased upon f actors set fo rth i n the statutes
including judicial workload, access to the courts for all
l i t i g an t s , t h e po pu l at i o n wi t h i n t he j ud i c i a l d i s t r i c t ,
o ther ;udicial duties an d the travel time in volved i n
rendering the service. The commission is required to report
its conclusions to the Legislature but where judgeships are
created or moved, it.s determination is not binding upon the
Leg slature. Justice McCormack reported the findings of the
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commission to me in my former role as chairman of this
committee and asked me to introduce this bill on behalf of
t he commission. And I had agreed to do so prior t o thi s
session. I agreed b ecause the efficient use of judicial
resources is, I think, a ve ry i mportant part o f the
adminis t . r a t i o n o f j u st i ce a n d I be l i ev e y o u w o u l d a l l ag r ee .
Test i mony wi l l f o l l ow t ha t wi l l pr ov i de mo r e d e t a i l o n t h e
factors considered by the commission and its rationale for
recommending the changes set forth in LB 541. I would urge
your consideration and advancement and I appreciate your
t i m . Th an k you .

SENATOR BOURNE: Thank you . Before we ask questions of
Speaker Brashear, could I get a show of han ds o f tho se
individuals wishing to t estify in s upport? I see one.
Those in opposition? Th ose in opposition? I see none.
Those neu t r a l ? I see one . Questions for Speaker Brashear.
S enato r C h amber s .

SENATOR CHAMBERS: Senator Brashear, for old time sake a nd
a'so because I'm serious, I want to pose a question to you.
It's somewhat theoretical, somewhat philosophical but
practical. We ' re talking about the ef ficient use of
Iudicial resources. Let's say you have a judge who handled
a case, the Supreme Court decided it and had to send it back
.'or resentencing because the judge said something obviously
inappropriate. Another case came up, very s imilar facts,

dent i c a ' sen t enc i ng s i t ua t i on , a nd t he j u dge aga i n d i d
exactly the same t.hing and i t had to be...the sentence
vacated, calls remanded for a resentencing by a different
3udge. Cou l d t ha t be con s i d e r e d i ne f f i c i en t u se o f j u d i c i a l
resources by r equiring unnecessary additional judicial
p roceed i n g s ?

SENATOR BRASHEAR: Senator C hambers, in the theoretical
sense or in the abstract,...

SENATOR CHAMBERS: Ye s , y es .

SENA.OR BRASHEAR: ...certainly the situation you ou tlined
particularly as it rel ates t o the re petitive use of
appellate time would seem to me and I'm just me sitting
here, as a n ap propriate consideration for the us e of
3udic a l r e so ur c es .



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 541Committee on Judiciary
Februar y 3 , 2 00 5
Page 9

SENATOR CHAMBERS: Thank you. That's all that I have.

SENATOR BOURNE: Thank you. Further questions for Speaker
Brashear? Se eing none, thank you . Next testifier in
s upport ?

J OHN SENN E TT : (Exhibi t 4 ) Jo hn Senn e t t a ga i n ,
S-e-n-n-e-t-t. As I said, we have the bar association main
goal, I believe, and our main purpose is to attempt to give
quality and provide for access to justice for the entire
state of Nebraska. Th e bar association recommended to the
Judicial Resources Commission that the j udge in the
12th district not be replaced. The weighted caseloads would
indicate that it was not necessary. But we also recommended
that that judgeship and that position be reallocated in some
fashion. The commission recommended that there be another
county judge placed in the 4t h di strict and th at's the
purpose of t his b ill. That was based, I believe, almost
entirely on the weighted caseloads that are available that
are being passed out here. Our primary goal is to be sure
that there are judicial resources available. If it is
anecdotally believed that the 4th district either does not
need or there is greater need in some other locations then
we would support that as well. So we are here supporting
the concept of t.his bill which is to terminate the one judge
in the 12th district but we feel very strongly that t hose
judic al resources need to be reallocated and placed where
the greatest need is. The commission's position was that it
would be a county judge in the 4th district. Are there any
q uest i o n s ?

SENATOR B OURNE:
Senato r F l o od .

SENATOR FLOOD: Thank you for your testimony today. Could
you explain to m e weighted caseload? Does that take into
account travel between different courts in t h e judicial
d i s t r i c t ?

JOHN SENNETT: I wo uld never pretend to be able to explain
weighted caseload (laugh) . I have been told and it's been
represented to me that some travel time is involved in the
weight i n g . I d o no t kno w i f admi n i st r a t i ve t i me and
administering the various courts is included in that weight.
But I understand some travel time is included.

Thank yo u . Questions for Mr. Sennett?



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 541Committee o n Ju d i c i ar y
February 3 , 20 05
Page 10

S ENATOR FLOOD: T h a n k y o u .

SENATOR BO U RNE: Thank you. Furt her questions for
Mr. Senne t t ? See i ng n o n e , t ha n k y o u . Nex t t es t i f i er i n
support? Again, we' re going to make use of the on-deck area
s o i f yo u ' r e g o i n g t o t es t i f y i n sup p or t y o u s h o u l d b e u s i n g
the on-deck chairs and a s th ose are cleared, those in
opposition make their way forward to the room so we do n' t
h ave t o w a it f o r pe op l e t o s i g n i n .

Mr. G o o d ro e woul d ( i na u d i b l e ) t e st i f y i n
s upport .

SENATOR BOURNE: Oh, okay. I'm sorry. Okay, (laugh) thank
you for that clarification. No other testifiers in support?
Those i n opp os i t i on ? I ' ve r ece i ved t hr e e l et t e r s i n
opposition from Beth Fiegenschuh from the Cheyenne County
Clerk, Kimberly Quandt, from the law f irm of Sonntag,
Goodwin (' Quandt, and Robert P. Goodwin from the law firm of
Sonntag, Goodwin a Quandt. Thos e will b e entered in
negative testimony as par t of the re cord (See also
Exhibits 1, 2, 3). No other te stifiers in op position?
Testifiers neutral?

JOHN HENDRY: Good afternoon again, Senator Bourne. For the
record, my n ame i s John H endry, H-e-n-d-r-y. I 'm the
current Chief Justice of the Nebraska Supreme Court. I
appear here in a neutral capacity on LB 541 and, in fact, my
comments would also be e qually applicable, I believe, to
LB 349. I do believe strongly that there is not a need for
a sixth county judge in the 12th judicial district. My
concern, however, is what do we d o with th at pa rticular
judge who is now freed up because of my belief that we don' t
n eed s i x j ud g e s i n t he 12 t h j ud i c i al d i st r i ct ? And I c ann o t
t el l t h i s c omm i t t ee i n al l ca ndo r t ha t a no t h e r j ud g e i s
needed in the 4th judicial district which is Omaha more than
a district court judge might be needed in the 9th judicial
district in Kearney or a county judge might be needed in the
2nd judicial district which is Cass County or a juvenile
court j u d g e may b e n e eded i n t h e 3 rd j ud i ci a l d i st r i ct wh i ch
is Lancaster County or a district judge may be needed in the
7th judicial district in Norfolk. I will tell you c andidly
as I always try to do that I have minimal confidence in our
c urr en t j ud i c i a l wor k l oad f or mu l a and i t h as not be en
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updaf'd since 1 996. And our court administrator, Frank
Goodroe, who will f o llow me will explain to Senator Flood
and he res of the committee some of the de ficiencies we
see in the current judicial workload analysis. This is what
i w ul.d propose. I would propose that no judges be taken by
the i.egislature because I do bel ieve this judge that is
freed up in the 12th is going to be needed somewhere. And I
would ask that that judgeship just be held in abeyance until
such time as a new ju dicial workload a nalysis can be
performed by the National Center for State Courts who is the
foremost authority in th e Un ited States in analyzing
judicial workload necessities and efficiencies. The cou rt
has requested this funding in its budget and it costs about
$ 85,000 . I t wou l d t ake ab o u t n i ne m o n t h s t o do t ha t a nd
this would allow the national center to come to Nebraska to
perfor m a n e w j u d i c i al a na l y s i s w h i c h I b e l i eve t h en wil l
give us better information that I can present to you so that
our judicial resources can b e used i n a way that I can
confidently tell you I think would be the most effective for
the assets that are available to the citizens of the state
of Nebraska. So , tha t's why I'm testifying in a neutral
posi t i o n a n d Mr . G o o d roe who w i l l f o l l ow m e wi l l g et i n t o
some of the d e tails of th e de ficiencies we see in the
current judicial workload study. A nd I hope that wil l
indicate, I think, why I believe we need further information
before I c an give you my view as to where these judgeships
s hould g o .

SENATOR BOURNE: Thank you. Que stions for Chief Justice
H endry? Se n a t o r C h ambers .

SENATOR CHAMBERS: Mr . Chief Justice, would you be saying
that, no bill should be enacted at this time or one should be
enacted removing a judgeship from that 12th district but not
placing it anywhere?

JOHN HENDRY: That's correct. I don't want to.

SENATOR CHAMBERS: But maintain...

JOHN H E NDRY: . . . we l l , I don ' t wa nt t o l ose t hat
l udgesh i p . . .

SENATOR CHAMBERS: R ight.
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JOHN HENDRY: ...but I would like it to be held so that when
I can come b ack to you w i th in formation that I have
conf>dence rn, we can then work together in a partnership
and pl ace that judge wh ere t h at he or she is most
effectively needed.

SENATOR CHAMBERS: O k ay. Th an k y ou .

SENATOR BOURNE: Further questions for the chief?

SENATOR BOURNE: S enator Friend.

SENATOR FRIEND: Thank you, Chairman Bourne. Mr. Ch ief
Justice, just so I understand and maybe to follow up on what
you said. What happens if no action is taken and that judge
is left in the 12t.h district. Is that a budget problem for
t he . . . ?

JOHN HENDRY: If the judgeship is just set there...no, it' s
not a b u d g e t. . .

SENATOR FRIEND: Right. I mean, I mean, you remove it, put
it in a limbo...

JOHN HENDRY: One of the possible advantages of that if we
can do that is that that ju dicial savings, if the
I .egis l a t u r e wi l l pe r m i t u s , t h e App r o p r i a t i on s C ommi t t e e a n d
the Legislature, to use the savings that we are creating by
not filling that position, that will likely fund the entire
cost of the $85,000 study. I thi n k th at's a muc h more
e ffe c t i v e use o f t h e pub l i c ' s m o ney t h a n n o w p l a c i n g t h at
judge in someplace that I'm not sure they need to go.

SENATOP. FRIEND: Ok a y . T hank y ou .

SENATOR BOURNE: Chi ef, do you have a tim e ...excuse me,
Senato F l o od .

SENATOR FLOOD: The co mmission's findings reveal that, in
their op;nzon, District 4 would need a cou nty j udgeship.
What's t he s i t uat i on wi t . h c o u n t y j udg e s i n Do u g l a s C o u nt y xn
the 4th distract? And do they have a courtroom already
prep~red to accommodate a new county judge?

J OHN HENDRY: I don't believe they have a courtroom that is
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ul i.<,idy p r < .pared so t ha t wo ul d be a p r ob l e m b ut m y m ain
< inn<i< i t» s n ot t ha t t he 4t h d i st r i ct d oe s n o t ne e d a c o u n t y
3<t<3<!< . Ou r c ur re nt p ro ce s s b y wh i ch we make t he se
< vsli iat: iot i w o u l d, i nde ed , s u g g es t a s t he Jud i c i al Re s o u r c e s
Commission has indicated, that another judge is there. But
I just don' t. have confidence in the process or in the
methodology in making that determination now since it's been
199< . So I would l ike to be able to come back in a
n ine-month p e r i o d , hope f u l l y , an d b e a b l e t o g i ve y ou
i nfo rmat i o n wh i ch I t h i nk wi l l ma k e t h i s p r oc e s s much more
efficient.

SENATOR FLOOD: For my own benefit, Mr. Chief Justice, how
do they make determinations on where judges should go right
n ow in t h e c o mmiss i on ? I ' m un f a m i l i a r wi t h t he pr o c e s s .

JOHN HENDRY: Yeah. Well, the commission takes information
based upon filings and workload statistics which are based
on its judicial workload analysis which I do not have a lot
of confidence on. A nd based upon that methodology which I
would like to update, they make these recommendations so the
recommendations were made upon methodology that I do not
have a lot o f co nfidence in. That's not to suggest that
another judge may not be needed in the 4th district and it' s
not to suggest in nine months we would come back and say, we
do need another judge in that 4th but I want to make sur e
that we are maximizing our judicial resources as much as
p ossib l e .

SENATOR. FLOOD: Thank you. Would this $85,000 study g ve us
f orm l a t ha t we cou l d u se a f t e r t he n i ne mo nt h s t h a t we

used . . .

J OHN HENDRY: Yes .

SENATOR F L OOD: ...so that we could employ that formula to
figure out where the resources...

'JHN HENDP,Y: Precisely. That's what the whole project is
aoout .

SENATOF. FLOOD: Tha n k yo u .

SENATOR BOURNE: Thank you. Further questions? Senator
Pedersen .
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SENATOR Dw. PEDERSEN: Than k you, Senator Bourne. Chi ef
Just i c e H endry , g et t i ng o u t our cr y st a l ba l l , no t r e al l y so ,
but we t a l i : a l o t abo u t di ve r s i o n p r o g r ams and t h e y ' r e j us t
starting to gr ow . And as we get more diversion programs,
don't you think that maybe with t hat p ossibly sentencing
guidelines and di version programs that we' re going to cut
down some of that caseload?

JOHN HENDRY: The opposite might ve ry wel l be true but
that's one o f the things this new study will look at. For
instance and Judge Dougherty is here, a district judge up in
Omaha who has a very successful drug court. A nd she w ould
be able to tell you that, in fact, the judges that in those
drug courts actually spend much more time in court than they
would u..der a traditional program where an offender is in
court and t hen th ey' re sentenced and then they' re sent to
3ail. T h e judges up th ere now will m eet w ith those
offenders almost weekly for the first two years in this drug
court program so it's quite possible and the Supreme Court
is very interested in launching into this area because the
results that we s e e from t hose programs have been very
encouraging. It might be but I can't tell you for sure that

wil l b e t ha t ad d i t i on al j ud i ci a l r esou r c e s mi gh t be
needed. But this study will evaluate that and that's one
thing I want to be able to know before we use what resources
we have and put them in specific locations.

SENATOR Dw. PEDERSEN: Judge, and I agree with you. I mean,
that would be all crystal ball i n th a t b ut a diversion
program, what I'm talking about, is before they even hit the
judicial system it stops at the prosecutor's office. And
t hey' ve run the diversion programs and they don't come to
court. Now the fa mily courts and the drug courts I'm a
hundred percent for and I'm sure it i s going t o take a
l i t t l e mo r e t i me .

JOHN HENDRY: Yeah , if it's a pure diversion program then
that's true. Then the judges would probably be cu t out
assuming tha t the dive rsion program is su ccessfully
fulfilled by the offender. But that is ano ther thing,
Senator Pedersen, that we can certainly put into the study
and ask that they look at that.

SENATOR Dw. PEDERSEN: And that's what I was going to ask.
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JOHN HENDRY: Yeah, and that's an excellent idea.

SENATOR Dw. PEDERSEN: Mr. Goodr oe, but I would think it
would be something because...

J OHN HENDRY: Yeah ,

SENATOR Dw. PEDERSEN: ...diversion is really a good thing
too and I think we need to expand it more...

JOHN HENDRY: . . . r i g ht .

SENATOR Dw. PEDERSEN: ...than just in one or two counties.

JOHN HENDRY: I think that's an excellent idea and I'm sure
w e' l l p u t t ha t i n i f t he Leg i s l at u r e w i l l g i v e u s t he mon e y
t o d o t h at .

SENATOR Dw. PEDERSEN: Tha n k y ou .

SENATOR BOURNE: Thank yo u. Further questions for the
chief? Seeing none, thank you.

JOHN HENDRY: All right, thank you.

SENATOR BOURNE: Next testifier in a neutral capacity?

FRANK GOODROE: Good afternoon, Senator Bourne and members
of the committee. My name is Frank Goodroe spelled
G-o-o-d-r-o-e. I'm the state court administrator for t he
Supreme Court. I wasn't necessarily intending to testify on
this legislation today but I perhaps can shed some light on
the work measurement formula. We had two studies done,
actually, one in 1980 and then the second one done in '96 .
And i t t oo k ab o u t a y ea r t o do i t so i t ac t ua l l y s t a r t ed i n
'95. And we use the formula that was developed by the
N ational Center to provide the information we use today a s
far as the information we provide to the Judicial Resources
Committee is a formula based on filings and other components
of it as how we give them the scores, the i nformation t hat
they use. The problem w ith i t is it's outdated. The
methodology of coming up with these formulas is much mo re
precise today. And the re is a number of things that the
formula really didn't address, particularly the juvenile
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court system and the abuse and neglect cases specifically.
It showed them as a motion as opposed to something that is
g oing to be in that court for m onths if n o t ye ars o f
judicial time. Travel time was not well developed. We have
many, many judges that are traveling long distances. Drug
courts didn't exist in Nebraska until the latter part of '97
so the whole problem solving court component be it drug
court or DUIs or mental health or domestic violence courts
were not included in that. The administrative appeals that
are unique to Lancaster County that only go to Lancaster
County in the district court, they were not considered. The
use of referees and magistrates, referees or child s upport
referees, those were not adequately looked at. And then
appeals that come from the county courts to th e di strict
courts were not well considered. So those are some of the
kinds of things that we would be looking at to improve that
formula .

SENATOR BOURNE: Thank yo u. Questions for Mr. Goodroe?
Seeing none, thank you. Othe r te stifiers in a neu tral
capacity? Senator Brashear to close.

SENATOR BRASHEAR: Mr . Chairman, members of the committee,
having listened to all of the testimony, I felt compelled to
just add, I am supportive of what is being suggested. I
also thought it might be good for the record and given some
n ew members of the committee, I'd like to lend a vo ice o f
support for what the Judicial Resources Commission did and
for why i t d i d i t b ase d o n t he ex i st i n g fo r mu l a . An d I ' m
simply...that's why I ke p t s tressing in my testimony,
they' re mandated to do this and required to do that and to
use these criteria. I think the idea of having a new
formula is a wonderful idea and if the c ommittee were t o
hold the bill and we could use the savings from the vacant
judgeship to fund i t, I think this is all important
progress. B u t having been in the Legislature ten years and
heard some arguments about judgeship, I would like at least
or myself not to leave the record as if the formula we have

now makes no contribution because it makes a contribution of
common analysis and evaluation. And if you don't have that
then everybody is just ad hoc arguing based o n wh a t th ey
think they know about who has the greatest workload. And I
w ouldn't want to go back to that as we...but we surely c a n
move forward to a better system based upon more information
no», the whole field of statistics and data h as been much



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 541 , 653Commit e e o n Jud i c i ar y
Februar y 3 , 20 05
Page 17

enlarged and improved. An d so I'm very supportive of the
course t.hat's been o utlined. But I believe we' re coming
from something good and making it better.

SENATOR BOURNE: Thank you. Senator Aguilar.

SENATOR AGUILAR: The particular commission that would come
in and do that study, would they have to do it on a regular
b asis o r i s t h i s a one t i me t h i ng a n d h o w w i l l t ha t wo r k ?

SENATOR BRASHEAR: No, I, in very lay terms it's a one time
analysis and then you continue to update that and manipulate
the analysis yourself.

SENATOR AGUILAR: Once you kn o w h ow it's done in other
w ords . Tha n k y o u .

S ENATOR BOURNE: Thank you. Furt her q uestions for th e
S peaker? See i n g n o ne , t h a n k y o u .

SENATOR BRASHEAR: Tha n k y ou .

SENATOR BOU RNE: That will conclude the h earing on
LB 541. Senator Beutler to open on LB 653. Could I get a
show ng of hands of those individuals wishing to testify in
support of LB 653? I see none. Those in opposition? I see
two. Those neutral? I see none. Senator Beutler, welcome.

LB 6 53

SENA.OR BEUTLER: (Exhibits 5, 6, 7) Senator B ourne, th ank
you. whil e t he pag e is passing around the handouts I
thought I might explain to Senator Flood and maybe a couple
of others of you why my nose seems to be in the business of
judges around the state. More than 20 years ago I was chair
of this committee and worked a great deal on issues such as
this, the m erger o f the municipal courts to the county
courts and the reduction of the number of judicial districts
from twenty-some to twelve. So it's always been an area of
grea" interest to me and I can't tell you how pleased I am
to see the whole bar and th e wh ole j udiciary under the
leadership of the Supreme Court really moving forward in a
number of different areas lately. LB 653 would reduce the
number of co unty judges in the 12th district from six to



Transcript Prepared by the Clerk of the Legislature
Transcr i b e r ' s O f f i ce

LB 653Commit ee on Judiciary
Februar y 3 , 2 00 5
Page 18

five. That's what it does quite simply stated. I believe
most folks are pretty much in agreement now that the sixth
judge is not needed in that area. The Jud icial Resources
Commission has recommended that there be five judges in the
12th and it also recommends that the sixth judge be switched
over to the ath district as you have just heard proposed in
the last piece of legislation. I would normally support the
commission's recommendation in these circumstances. I have
consistently argued that we should follow the best evidence
of need that w e have an d that evidence in the past has
always been the weighted caseload statistics. Everything
else has been anecdotal in nature as I have, by and large,
observed what happens. These statistics that are in fr ont
of you now show that there are too many judges in the 12th
and too few judges in the 4th district. If this c ommittee
now sent Senator Brashear's bill to the floor based on that
evidence, I would still argue that that's the best evidence
and I would support Senator Brashear's bill. However, I do
a gree with the S upreme Court s tudy i nitiative as th at
initiative has already been outlined in the proposed budget
to the Appropriations Committee on which I now serve. Tha t
initiative proposes a study of current judicial resources
and their deployment across the state. It also proposes, as
I understand it, a review o f current methodologies used in
determining the need of judges and other court personnel in
particular districts. And I plan to do everything possible
as a member of the Appropriations Committee to see that that
item is included in the state budget. My hope is that this
committee will not s end any proposal to increase o r
reallocate judges to th e floor this year u ntil after
completion of the resources study and subsequent review ot
that study. However, so why introduce LB 653? Let me as)-.
you to consider something here. I would draw your attentior.
to the statute that I have passed out to you which has some
portion of i t underlined in yellow. Note that it says, if
no changes in e x isting law are n eeded and n one are
recor.:mended by the co mmission, this is t h e Re sources
Commission, no legislative action shall be necessary to fill
any judicial vacancy determined to exist. So if you do
nothing this year, what will happen is that this matter will
be taken up by law as directed by law again by the Resources
Commission. And by law, they would have the power at that
tim to announce t hat the vacancy is in the 12 th distric
even though everybody else was waiting for the study to be
comple ed. Now , obviously, I'm not as serting that th ey
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would necessarily do that at all. But the point is, if you
pass this b ill t hen yo u will assure that action will be
s topped comple t e l y a n d n o th i n g w i l l g o f or wa rd un t i l su ch
time as the study has been completed and you have further
recommendations before you. If you don't pass this b ill,
y ou s i . mpl y l ea ve o p e n t h e p o s s ib i l i t y t ha t ac t i on co u l d be
taken by the Resources Commission and if that action were
taken, there i s nothing that the Legislature could do to
stop the filling of a vacancy in the 12th district. It
would proceed to the nominating commission and it would go
into effect. So you can decide whether y ou want to take
that chance or whether you want to simply pass a bill to be
sure this committee has the prerogative to re act to the
study in whatever way is appropriate. And that, in short,
is really the entire purpose of this bill.

SENATOR BOURNE: Thank you. Questions for Senator Beutler?
S enator F l o o d .

SENATOR FLOOD: Senator Beutler, does the Judicial Resources
Commission have t o determine that a nee d exists in a
particular judicial district before they authorize the
process to begin to name a new judge?

SENATOR BEUTLER: Yes, if I'm understanding your question
correctly, they...yeah, they have to make a det ermination
whether a vacancy exists in the district that's at issue.
And if they determine that there is a vacancy there then
they proceed to have it filled. If legislative action is
required and legislative action would be required for any
transfer elsewhere then t hey make a recommendation to the
Legislature and wait for us to re act. Unfortunately, I
would have t o say th a t i n terms of the logic of various
situations over the years the Resources Commission has at
least a co uple o f times acted more rationally than the
Legislature has and have sent us recommendations in at least
one instance that w e rejected. Notwithstanding there,
hav' ng t h e po l i t i ca l co ur a g e t o do t he r i g ht t h i ng . I hope
we behave better in the future.

SENATOR BOURNE: Thank you. Further questions for Se nator
Beutler? Seeing no ne, t hank y ou. First testifier in
support. Testifiers in opposition?

JOHN HENDRY: Senat.or Bourne and members of t h e Ju diciary
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Committee, again, my name is John Hendry, H-e-n-d-r-y, the
current Chief Justice of the Nebraska Supreme Court. I am
up here t e st i f y i ng i n opp o s i t i on be c a u se I cou l dn ' t f i nd a
box somewhere between opposed and neutral. My only...I
t h i nk , f i r st o f a l l , l et me say t ha t my ea r l i e r com ment s
were not m ade to disparage the current judicial workload
s tudy. I believe it is the best that we have but my onl y
point is, I think it can be made better and once it is made
bet te r I t hi n k i t wi l l p r ov i d e mor e a ccu r a t e i nf o r m a ti on .
My concern with t his bill and I do believe that Senator
B eutler zs correct, if you do nothing it would go b ack t o
the Judrcial Resources Commission and then, you know, what
t hey do w i t h i t I ' m a ss u ming t h e y ' ve a l r e a d y s a i d o nce , we
don't need it. The studies clearly show it isn't needed and
I do not believe that they would change their opinion. But
I, you know, and if you give anybody a s econd chance, I
guess you take that risk. I don't think it's a great one.
But my main concern is is I don't want to do anything that
would jeopardize losing this judge because we need this
judge but I don't know where we need him yet. And I am
concerned that if we lose the judge the difficulty I might
have coming back to the Legislature and asking for now a new
appropriation as opposed to we already have the
appropriation in p lace, it could make it very difficult.
This is a conundrum and I agree that it is and my only point
here is to, and I think Senator Beutler as well, is to point
out the conundrum and see if there is some way that it ca n
be worked out s o t he goal of th e Supreme Court and of
everybody to better assess and place judicial resources is
enhanced.

SENATOR BOURNE: Than k you. Que stions for Chief Justice
Hendry? Chief, just a comment. I think as we' ve all seen
as, you know, two years into these budget problems, I think
most agency heads would have just filled the s pot s o I
appreciate your concern and your willingness to do it right
s o t h ank y o u .

J OHN HENDRY: Tha n k yo u .

SENA.OR BOURNE: Further questions? Seeing none, thank you.
Next testifier in opposition.

=OWN SENNETT: J ohn Sennett again for the Nebraska State Bar
Association. We oppose the bill simply stated b ecause it
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does not p reserve that position. I think I testified with
regard to the earlier bill that we want judicial resources
to be equitably placed around the state. We supported the
first bill, the pr evious bill, because that wa s the
commission's recommendation. We opposed this bill because
it does terminate a ju dgeship. And I sh are the Chief
Justice's concern that if the judgeship disappears, if this
bill goes forward and the judgeship disappears, it's going
to be much more d i f f i cu l t t o t r y t o re pl a ce t ha t j u dg e a ny
place because we have to create a whole new judgeship. So
we oppose the bill, Senator Beutler's bill.

SENATOR BOURNE: Thank you. Quest ions fo r Mr . Sennett?
Seeing none, thank you . Othe r testifiers in a negative
capacity. Neutral test'fiers. Senator Beutler to close.

SENATOR BEUTLER: Members of the committee, just a comment.
What does i t mean to lose a judge to the process? If you
p ass t h i s b i l l i n a t e chn i c a l se n se , y o u ' ve l o st a j udg e .
But when action is taken next year which will be either to
recommend that a judgeship be filled in some other district,
t hat's the action that you' ll be asked to take. Tha t wil l
require a bill. Eve n though that judgeship exists it will
require a legislative bill to go through with 25 votes. If
you pass this bill, it will still require a legislative bill
to go t h rough w ith 2 5 votes in order to establish a
j udgeship. The process is the same. The votes a re the
same. This committee is fully aware of the situation. If
you don't pass this bill, you take a risk. Some may judge
i t sma l l . Some may j udg e i t l a r ge r . You s hou l d ne v e r
underestimate the capacity of a local community to try to
keep its local judge. And they can do it. If the Resources
Commission reacting to th e heavy lobbying that will come
from that district and I'm not blaming that district. It ' s
the same process every time. If they decide to change their
mind and d ecide to fill the vacancy in Scottsbluff, citing
the lousy workload statistics that the Supreme Court has,
then they can do it and th e y c a n un dermine the whole
process. So the question is whether you want to allow the
possib i l i t y o f an und er m in i n g o f t he pr o ce ss o r yo u ' r e
will'ng to trust that everybody will come forward again with
the very same scenario they' ve come forward to you with on
t h i.s o c c a s i on .

SENATOR B OURNE: T ha n k y ou . Questions for Senator Beutler?
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Seeing none, thank you. That will conclude the hearing on
LB 653. Senator Beutler to open on LB 431.

LB 4 31

SENATOR BEUTLER: (Exhibits 8, 9) Senator Bourne, I'm going
to make very short work of this. In a sense, the bills are
coming b e f o r e y o u i n r ev er s e or d e r h er e . I d i dn ' t f i l e t h i s
b i l l u nt i l a b i l l wa s f i l ed t o cr ea t e a j u dge s h i p i n t h e
9th judicial district, the district court district. And I'm
guessing that i n li ght of the recent t estimony, the
committee is e ither going to ac cept the idea of doing a
study and holding at abeyance both of these situations or
you' re not. And you' re going to go forward. But if you
choose to go forward, then I simply wanted to put into the
mil l f or y ou r co n s id e r a t i o n t he sa me b i l l I p ut i n l as t ye ar
for your consideration on this issue and that was to simply
suggest. to you that instead of a dding a judge t o the
9th district that you si mply combine the 9 t h a nd the
8th district and that the resulting workloads, if you l o ok
carefully at the pages, simply show very clearly, if you
place any credence in the workload statistics at this point,
that there would be five judges to handle a workload that is
only adequate for 4.4 judges. So by com bining the t wo
d is t r i c t s y ou can so l ve t h e p r ob l em i n my op i n i o n i n a
happier way than adding $150,000 to $200,000 of expense. I
would also argue as I argued last year that to a large
e xtent , t he s e j u d i c i a l d i s t r i c t b oun da r i es a r e a r t i f i c i al
barriers and that what we ought to really be looking at is
the ability o f the Supreme Cour t and the court
administrator's office to draw up territories and districts
and workloads that comport to what is most efficient rather
t han be i ng t oo d r i ve n b y ar t i f i c i a l bou n d ar y l i ne s . I f you
look at the 8th and the 9th in this instance, for example,
it's probably a district that' s...probably two districts
that over time are lik ely to become in stable in two
different ways. Up in the 8th district that area has
continued to lose population decade after decade and becomes
a district that has too many judges for the area. If you
look on your workload statistics, it's the most underworked
district in the state. On the other hands, th e districts
t ha t ar e a l o ng I - 8 0 i n c l ud i n g p r o m i n e n t l y n i n e a r e p r ob a b l y
going to tend to gai n population and become ove rworked
d'stricts more rap idly . So in s ome sense, it makes some
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sense to put together eight and nine to create a more stable
district altogether, at least I would make that argument and
I think it's a decent one. Having said that, Mr. Chairman,
and in light of all the discussion that's taken place w ith
regard to this study and all, I think perhaps I' ve taken
enough t i me .

SENATOR BOURNE: Thank you. Before I ask for questions from
Senator Beutler, can I get a sh owing of ha nds o f th ose
wish in g t o t es t i f y i n su ppo r t ? I se e n one . Tho se i n
opposition? I see one. Those neutral? I see one. Perhaps
there may be someone familiar with the s tudy would be
w il l i ng t o t es t i f y i n a neu t r a l cap a c i t y . We d i d n ' t ma k e
clear on the last bill whether or n ot th is st udy w ould
i nc l ud e j ud i c i a l d i st r i ct s . Que st i o n s f o r Se n a t o r B e u tl e r .
S enator F l oo d .

SENATOR FLOOD : Senator Be utler, thank yo u fo r your
testimony. I was interested, I looked at the handouts you
provided with regard to Di strict 8 and w here i t sa ys
mileage/judge, I see zeros across the board. As a resident
of the 7th judicial district, a practicing lawyer up in Holt
County quite often, I know those judges travel quite a ways
and district court i sn't often held in so m e of those
counties at best once a month.

SENA.OR BEUTLER: Which district...I'm sorry, Senator, which
d i s t r i c t ?

SENA:OR FLOOD: Oh , District 8, I'm sorry.

SENA'. ." BEUTLER: E i g h t ?

FLOOD: Yes .

SENATOR. BEUTLER: Ok ay .

SENA:OR FLOOD: I show Judge Olberding and Kozisek in there
my concern would be and I know that you voiced support

the study. I guess this is what it looks like. It ' s
t h i s . I ' l l gi v e t hi s t o y ou . My con c e r n a n d t he r ea s o n I
l i k e ihe idea of the study is I'm concerned that that table
that they' re looking at to make decisions doesn't reflect
the ime that a judge travels from courthouse to courthouse.
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SENATOR BEUTLER: I' m thinking that these s tatistics are
show ng the t ravel time from his residence to the various
c our t h o u s e s .

SENATOR FLOOD: U m -hum.

S ENATOR BEUTLER: And it has 4,000 miles in o ne ca se an d
1 ,700 i n t he o t her .

SENATOR FLOOD: I guess I would be more in.

SENATOR BEUTLER: Oh, I'm sorry, I'm sorry. I'm looking in
the wrong column. I see what you' re saying.

SENATOR FLOOD: See those zeros across the board there?

SENATOR BEUTLER: Ye s .

S ENATOR FLOOD: My concern and maybe you s hare this i s
t ha t . . .

SENATOR BEUTLER: W e ll, that' s.

SENATOR FLOOD: . ..our district courts wouldn't be quite as
open t o t he pub l i c i f we do n ' t t a ke t he mi l ea ge i n t o
consideration. I guess I'd be interested to see what. the
study said about t.hat.

SENATOR BEUTLER: Yeah . No, mileage i s taken into
consideration. There's something wrong with the chart here.
And I t h i nk t ha t w h a t. . . i t l ook s t o m e l i k e w h a t t h e ca s e i s
is that the figure over in the far hand right, 38,000 may be
the figure you' re looking for.

SENATOR FLOOD: Righ t. I guess my other question, I
r ecently, when Judge Cassel made his way to th e court o f
appeals, we o nly had one judge in the 8th district. And I
know there was quite an outcry. Are you familiar with any
of the problems that they ran into when Judge Cassel began
his work in Lincoln and before Judge Kozisek accepted his
new responsibilities in the 8th district. I didn't know if
you'd been aware of any of those problems or.

SENATOR BEUTLER: I'm not intimately familiar with what went
on. I i mag i ne i t wou l d b e a l i t t l e har d t o han d l e wi t h o ne .
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SENATOR FLOOD: It wa s rather hard and one of my concerns
that was raised in this letter was t hat i f y ou co mbine
districts 8 and 9, a di strict judge from district 8 would
end up spending almost all of his or her time exclusively in
district 9, leaving one d istrict judge for a l l those
counties. I d on't know if you have...share that concern or
if we were to modify your bill to make sure that di dn' t
happen. I don ' t know how you see or envision the two
districts sharing the judges.

SENATOR BEUTLER: You know, I envision that not nearly a ll
t he t i m e o f o n e o f t he t wo j ud g e s u p t he r e w o u l d b e i nv ol v e d
i n a oi n g d o wn s o u t h t o he l p . I t ' s k i nd of i nt e r e st i n g . I f
you look at last year's workload in the 9th district, it was
higher last year than it is th is y ear . It 's dr opped
somewhat. And also in the case of the 8th district that
workload has dropped very significantly in th e last y ear
indicating, as opposed to last year, an even greater ability
of the a rea as a who le ta ken together to deal with the
weighted caseloads that are attributable to them. You know,
I'm not out there and you would have a be tter opinion of
some of these things than I would but i f you look at
the...again, if you look at the statistics there's nothing
that would indicate they shouldn't be able to handle it.
But I'm anxious to see how the statistics would change with
a new study nine years after the last one.

SENATOR FLOOD: One of the things...and I was wondering if
you'd be interested in this same. A new study would maybe
explore the t ime that maybe a criminal defendant waits
between the t ime they' re arrested and they h ave the
opportunity to plea or have a trial. One of the concerns we
ran into up in Holt County, I know the county attorney, Tom
Herzog, had a number of cases that he dismissed before the
speedy trial time ran out and then refiled so that he could
avoid that kind of a problem. I hope that a new study would
address some of those concerns of how often a district judge
can be there even if it was for one d e fendant. If they
commit a serious felony, be nice to...

SENA.OR BEUTLER: Absolutely. Those situations should never
occur , I wou l d ho pe .

SENATOR FLOOD: Well, thank you very much.
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SENATOR BEUTLEP.: But if they are we ought to be looking at
i'C .

SENATOR F'LOOD: Yeah, thank you.

SENATOR BOURNE: Thank you. Further questions for Senator
Beutler? S e e none, thank you. First testifier in support.
First testifier in a negative capacity, first opponent? (See
also Exhibit 10)

JOHN SENNETT: John Sennett again with the N ebraska State
Bar Association and I must share with you that not only am I
the president of the bar, I practice law in Broken Bow which
is in the m iddle of what we famously call the black hole
which is the 8th judicial district. I think that there was

letter from Judge Olberding that was sent to the committee
and I assume that's been distributed. I can't explain to
you the gravity, the distance that we are involved with i n
the 8th district. It's ov e r 1 90 miles from St. Paul to
valentine. we right now have a judge, Judge Olberding, in
Burwell a nd an other judge just recently appointed in
Ainsworth. During that three or four months b etween w hen
'udge Cassel went on the appellate bench and the time that
we got our second judge back, I can tell you t hat J udge
Olberding was absolutely overwhelmed, not because he was
overwhelmed with what he had to do but simply t o try to
bring 3udicial services to that district. The only purpose
o f t h i s bi l l t ha t y ou ' r e n o w c o n s i d e r i n g i s t o , i n e f f e ct ,
move Judge Ol b e r d i n g ' s t i m e , a t l eas t ha l f o f i t , t o Bu f f al o
County. If you do that then you' ve got one-and-a-half
3udges to cover 15 counties, 15 counties that have the right
under our law to have judicial services. Right now Custer
C ounty whe r e I l i ve i s t he b i gg e s t co u n t y c a s e l o a dwi se , I
believe, in the district. Given the fact we are the biggest
county caseloadwise we have a district judge two days a
month the wa y it sets right now. We have it two days a
month. If I go to Judge Olberding tomorrow and say, I have
a case that's ready to try it will take one day to try that
case, a nonjury case, a domestic relations case, divorce
case. I can hope, I can hope to get a final hearing from
h im somet ime i n M a y a n d p o s s i b l y i n Jun e . We a r e t a l k i ng
months, nct because he isn't busy but he's on the road. He
has to adm nister a number of counties. If you com bine
these two districts based on whatever you combine it on, you
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wil l no t g i ve j ud i ci a l se r v i c e s t o w e s te r n N e b r a ska an d t o
our district.

SENATOR BOURNE: Thank yo u. Questions for Mr. Sennett?
Seeing none, thank you. Next testifier in o pposition?
Seeing none, testifiers in a neutral capacity?

WILLIAM CASSEL: (Ex hibit 11) Mr. Chairman, members of the
commit t ee , m y n ame i s W il l i am Casse l , C- a - s- s - e - 1 , no w of
L incol n l a t e l y , f o r me r l y o f Ai nswo r t h , N e b r a s ka . I ' m a
3udge now on the Nebraska Court of Appeals. I'm testifying
in a neutral capacity but the reason I'm here is that I have
some fami l i a r i t y wi t h t h e si t u at i o n b e c a use u n t i l J anu a r y of
2 004, I was one of the t wo di strict judges in th e
8th judicial district. And I think to understand part of
this, you need to go back much further than 2004. You need
to go back to 1992 when the districts were reorganized and
i t exp l ai n s a l o t abo u t w h y w e d o i t an d h o w we d o i t . And
the handout that's in front of you shows the di stricts as
they existed before July of 1992, and in the area that we' re
talking ab out there were a t that t ime four judicial
districts, one dominated by Grand Island with Howard County
tossed in a long with Hall; one dominated by Kearney with
Sherman County tossed in alo ng wi th it ; an d then two
districts up no rth, one, the 15th district of which I was
t he l a st j udg e appo i n t e d ac t u a l l y as a j udg e o f t he
15th judicial district. Sho rtly after my appointment, the
15th and the 20th were ef fectively merged so tha t Jud ge
Olberd in g and I be cam e t h e t w o j u d g e s o f t h e 8t h j ud i ci a l
district but we picked up the two northern counties of th e
12th and 11th districts respectively. And I'm here to tell
you I ' v e b ee n i n v o l v e d i n t h i s wei g h t e d c a s e l o a d st at i st i c s
throughout my j ud i ci a l se r v i ce a nd eve n t oo k a n a ct i ve
interest in it before I became a district judge in 1992. I
participated in t he study that was done in 1995. I kept a
diary for a period of time documenting every minute of what
I did and I have no confidence in the results of that study
and quite candidly, Senator Flood, I still don't know to
this day i f mileage actually enters into the statistics or
not. I can tell you that the biggest factor that influences
efficiency is whether or not the judge travels or whether
the ] udge st ay s i n one communi t y a l l t he t i me . When the
judge stays in one community all the time you can organize
yourself in a fas hion that's much different than when you
tra rel. You can use staff effectively. People come to you
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instead of you going to them. And one of the efficiencies
t hat was obta ined i n th is 1992 c hange i s tha t th e
9th district became exclusively composed of judges that stay
in the same place all the time. T h e two judges in Grand
Island st.ay there and unless there's a recusal, of course,
and the one judge xn Kearney stays there. The two judges up
north in the 8th district are constantly traveling on the
road. I n my experience, I might have been in Valentine one
day and O' Neill the next and who knows where the rest of the
week. I see my time is expired. I' ll be glad to respond to
any questions that any of you may have.

SENATOR BOURNE: Thank you. Que stions for Judge C assel?
Seeing n o ne , t ha n k yo u .

WILLIAM CASSEL: Thank you very much.

SENATOR BOURNE: Next testifier in a neutral capacity.

FRANK GOODROE: Mr. Chairman, members of the committee, my
name is Frank Goodroe spelled G-o-o-d-r-o-e, the state court
administrator of the Supreme Court. On ce again I' ll just
talk a li ttle bit more about the work measurement formula.
This 885,000 study is going to become more expensive as we
add more work but I appreciate the suggestion of Senator
Pedersen in terms of diversion, looking at that and then the
issue of looking at the distribution of the d istricts and
the cistrict boundaries. That certainly is something that
can be included in the comprehensive study.

SENATOR BOURNE: Thank you. Questions for M r. Goodroe?
Mr. Goodroe, so the study just looks at ...the study as
o r i g i n a l l y con t e mpl a t e d s i m p l y l o o k s at j u di c i al wo r k l o ad ,
windshreld time, things of that n ature. It seems like
there' s...not seems like, there is q uite a dispute over
boundaries and that. That would be an add-on to the study?
That's something that the original stud y did not
contemplate.

FRANK GOODROE: R ight.

SENATOR BOURNE: Ok ay, does it...

FRANK GOODROE: It just looks purely at caseload numbers and
doesn't really...and then county boundaries it doesn't go
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i n t o .

SENATOR BOURNE: Okay . I was just curious about that. It
seems like we haven't adjusted the boundaries since ' 92 so
i t ' s so me 1 3 y e a r s so .

FRANK GOODROE: Yeah, worthy of review.

SENATOR BOURNE: Further questions? Seeing none, thank you.
Thanks for clarification. Other testifiers in a neutral
capacity? Senator Beutler to close.

SENATOR BEUTLER: Members of the committee, I think the only
t h ing I wo u l d s ay i s t h at I k now f r om l oo k i ng at t he
statistics before that travel time is taken into account and
is accounted for in every case, in every district. Whether
it's adequately dealt with or not, you know, maybe t hat' s
another reason for the stu dy to o. Certainly, over the
history of the last ten years one of the biggest complaints
from the districts in the rural areas is that travel time is
not adequately taken into account in the formula. And maybe
it would be a good time to once and for all put that to bed,
get a basic understanding of how we' re accounting for travel
time since that's the big item and settle the matter with a
study that directs its attention to that item in particular
but to a ll t he other factors also. A nd certainly if you
don't think travel time is properly accounted for in the
current workload statistics, you shouldn't be s h ifting
judges even from Scottsbluff to Omaha from a rural district
to an urban district. So I guess the more I hear, the more
I think and the more I wish this committee would just hold
everything up and let's see what the court can do in terms
of getting a decent study and some decent information for
us.

SENATOR BOURNE: Th a n k y ou . Questions for Senator Beutler?
Seeing none, thank you. That will conclude the hearing on
LB 431 . Sena t o r Ch a mber s t o op e n o n LB 754 .

LB 754

SENATOR CHAMBERS: ( Exh i bi t s 12 , 13 ) Mr . Cha i r m an , me m bers
of the committee, I'm Ernie Cha mbers. I repres ent th e
11th Legislative D istrict. I' ve be e n a membe r of the
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Judic i a r y C ommit t e e g o i n g o n 3 5 y e a r s . The l as t f ew day s
I' ve noticed a trend that I find delightful and that is one
of moving with dispatch and taking care of our business in
as prompt a ma nner as possible. A n d I'm going to try to
continue that developing tradition. Before I start, I have
a couple of handouts I would like to have the pages give to
the committee members. Then I won't have to delay. This
b i l l i s LB 754 and i f you l oo k a t t h e g r ee n co p y y o u w i l l
see at the bottom of page 2, starting in line 27 the ne w
l anguage . The ex i st i ng l ang u age a b ove t h a t wi l l t e l l you
various activities that the Commission on Judicial
Qual i f i ca t i on s wi l l car r y o ut so I ' m no t ev e n go i n g t o t ou ch
on those. One of the responses the commission can make to a
complaint. which it receives against a judge when misconduct
is found is the issuance of a private reprimand. When a
reprimand is p rivate, maybe the complaint which generated
that reprimand was filed by a citizen. Nobody has a way of
knowing that such a reprimand has been issued so the notion
is abroad in the land that judges who misbehave are covered
up for. There are judges who have not liked the idea of the
private reprimand or th e no tion that there is secrecy
surrounding the activities of the Judicial Qualifications
Commission. So to keep the commission from being criticized
as never responding to complaints and as most of us know, if
a complaint is made and it doesn' t. come out the way you want
it to as far as the response, you might feel there was not
only no response but the wrong response. The onl y th ing
t hi s b i l l d oe s i n i t s p r e se n t co n d i t i on i s t o do aw a y w i t h
t he private reprimand. By now you' ve had a chance to se e
one of the pieces of paper that I gave you which is an
amendment I would propose and I did share it with the chief
lustice because he is the ch airperson of the Judicial
Qualif cations Commission and what it would do in effect is
allow the commission to t he extent p ermitted by the
Constitution to prepare and make available to the public an
annual report outlining the activities of the commission in
the previous year. And it states the factors which that
report can include. This, a gain, goes to the issue of
o penness and for the purpose of the record I would like t o
put in my statement of intent. A judge once made reference
to the purifying power of sunlight when explaining the need
to take disciplinary action against misbehaving judges and
to publicize it. Currently, the law permits the Commission
o n Jud i c i a l Qualifications which investigates complaints
against judges to issue a "private" secret reprimand to a
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3udge found guilty of misconduct. Secret has an extra e. I
didn't catch that. I 'm a senator, not a typist obviously
(laughter). LB 754, in ke eping with the principle of
openness in g overnment and the p ublic's right to know,
abolishes the private reprimand and it provides simply, any
reprimand shall be pu blic and s hall be an nounced in a
f ashion s i m il a r t o t h at o f a p ub l i sh ed op i n i o n o f t he
Supreme Court. In t he reports of the Supreme Court which
are in bound volumes you can find the reports of t heir
opinions and before they are bound you get little advance
sheets which look like little magazines with gray covers. I
d on' t h a v e t i m e b u t I wou l d t el l you wh a t a j u dge sa i d ab o u t
that. Under this process, the public will know that formal
action has been taken against a misbehaving judge and the
i mpression of possible cover-up will be dissipated. Neve r
must 3udicial robes be permitted to become a shield behind
which j u d i ci a l mi sc o n duc t may b e h i dde n . Onl y go od can
result from passage of LB 754, good for the public, good for
the judiciary, good for the administration of justice.
Let ' s d o i t . And i f y ou w a n t t o kn o w wha t t h at j udg e sa i d
about the advance sheets you can ask me and I' ll be happy to
tell you but I don't want to go over my time. I will answer
any questions that you may have.

SENATOR BOURNE: Befo re ta king questions from S enator
Chambers, could I get a sho wing of ha nds of those
i nd i v i d u a l s wi sh i ng t o t e st i f y i n supp or t ? I see one .
Those in opposition? I s e e no ne. Those in a neut ral
capaci t y ? I see non e . Questions for Senator Chambers.
Senator C ombs.

SENATOR COMBS: By the way, I will ask that. Th at will be
my second question. My fi rst question is, is when we as
voters vote to retain or oust a judge, is this the same body
that would be affected by this bill?

SENATOR CHAMBERS: No, that vote doesn't affect the..

SENATOR COMBS: That doesn't affect these guys, okay.

SENA:OR CHAMBERS: . . . J u d i c i a l Q uali f i c at i o ns Commiss i o n .
No, these people are appointed to this commission for this
specif.c purpose. Some judges, some laypersons and maybe a
lawyer or two, I'm not sure exactly what the break-out is.
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SENATOR COMBS: Okay. And then tell us, please.

SENATOR CHAMBERS: Well, (l aughter) in some parts of the
state judges don't have access to...this is literally true,
riot the story, access to computers, an adequate law library
or just the b asic tools that are n eeded to fu nction
adequately as a judge. So in this hypothetical, theoretical
district court way out in Nebraska, this judge was sitting
on the bench and the lawyer knowing that the judge did n ot
have access to bound volumes was going to read the most
recent Supreme Court decision on that particular subject.
So when he read from the opinion and stated the decision, it
was going contrary to what that judge wanted so the judge
was getting angrier and angrier, and he said, you can just
throw that thing away. I'm not going to have the law read
to me out of no comic book (laughter). Now that really did
happen someplace else, not i n Ne braska, and it was many
years ago. But in reading it, I was really struck by t he
fact that a situation can arise even today where some 3udges
may be unfamiliar with the form in which opinions are first
printed and released to the public.

SENATOR BOURNE: Thank you. Further questions for S enator
Chambers? Sen a t o r Fr i end .

SENATOR FRIEND: Thank yo u , Ch airman Bourne. Sen ator
Chambers, and that's why you might have just o ffhandedly
answered the question. And the language, can you elaborate
the particular reason that the l anguage of a pub lished
opinion in the form of a Supreme Court opinion...

SENATOR CHAMBERS: Um -hum.

SENATOR FRIEND: . ..for that reprimand? I mean,

SENATOR CHAMBERS: That would...

S ENATOR F R I E ND : ...could there be better...I mean, more
concise, more efficient ways? Because it's my understanding
that that' s...well, or it that true that it might not be the
most efficient way to notify of a reprimand?

SENATOR CHAMBERS:
available to the
would a p p ea r t he r e

Well, see the way the opinions are ma de
public would be the advance sheet so it
And these opinions are left in a desk,
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I mean, in a basket on a desk in the Supreme Court clerk' s
office and the m edia can come there each week or whenever
the opinions are handed out, and they can gather these and
see whatever has been handed out and report it in the press.
But in case there's an area of the state where these reports
may not appear in the newspapers, the advance sheets would
have them and the bound volumes because that's the w ay
Supreme Court opinions are reported. And that would be my
understanding of how this would work.

SENATOR FRIEND: How can you insure that that's going to be
sufficient? I mean, couldn't staff or who is putting all of
this stuff together and maneuvering and implementing that
process on a consistent basis? How do you envision that? I
m ean,. . .

SENATOR CHAMBERS: N e ll,...

SENATOR FRIEND: ...how do you know it's going to be
sufficient, I guess?

SENATOR CHAMBERS: ...it's the best way you can do it.
Periodically, in your mailbox you' ll see these advance
sheets. The gray covered ones from the Supreme Court, the
yellow or auburn covered ones or whatever that color is from
t he Cour t o f App e a ls .

SENATOR FRIEND: R ight.

SENATOR CHAMBERS: And they will keep these advance sheets
in the law library and other places until there has been a
sufficient number of opinions and decisions rendered to bind
them into a hard-cover volume. And th ese are t hen m ade
available. Libraries buy them, anybody can but they' re in
a dvance sheets first so that they are updated each week or
whenever new decisions are handed out. And the public has
access to them. But there i s no way that th ey wo uld be
mailed to e verybody in the city, in the state, or anything
like that. And what you' re seeing that I handed out to you
today is a reprimand that was public that the commission
handed out and you see from the cover letter t hat it was
made available to the media. It is on file in the Supreme
Court c l er k ' s o f f i c e a n d t he m e d i a w i l l have a c c e s s t o i t .
But if they could b e private, that may not be the way a
reprimand would be handled and it could b e a case where
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there should have been something maybe more serious than a
reprimand. But once it's issued by the commission, then the
p ubl i c wi l l b e ab l e t o j udg e w h e t he r o r n ot t he co mmiss i o n
is viewing these matters seriously enough. Now the
commission can d o that or re fer a matter to the Supreme
Court in which case the Supreme Court w ill l ook at the
recommendations that the c ommission made in terms of what
violations may have occurred, what provisions of the code or
statute may have been violated, and then review the record
and determine if the recommendation of the commission should
be upheld. The court is not bound by that. That's just
advisory and before the court will find that there's been a
violation there must be clear and convincing evidence that a
violation occurred. Then the judges will vote on that as
they do anything else and a majority of the judges would
have to a gree that a violation had o ccurred. Th en a
ma3ori t y w o u l d h a v e t o ag r e e o n t h e d i sc i p l i ne . I t c an
range even when it's in the court's hands from a reprimand
to removal. The only th'ng that the commission can d o is
issue, I believe, a reprimand. They can't remove or suspend
a j udge .

SENATOR FRIEND: Well, a nd th anks, and that answers it.
But, and there's some things that I just...you' ve educated
me, I guess. The thing is you' re a creative guy but I don' t
think this has b een d one i n ot her areas. I m ean, I'm
assuming.

SENATOR CHAMBERS: Say it again. You don't think this..

SENATOR FRIEND: You' re a creative guy but I'm assuming you
di.dn't invent this.

SENATOR CHAMBERS: Oh, no, I'm not an inventor. I'm mostly
a retailer (laughter) . I just take things that others have
dealt with and try to distribute them where they should go.

SENATOR FRIEND: Th ank s .

SENATOR CHAMBERS: Oh, and by the wa y , after somebody
informed that judge that this w as not a com ic bo o k he
started wearing a wig like they wore in England so he'd look
more 3udicial. And one day a great wind came through the
courtroom because he had opened the windows and everything
b lew o f f exc ep t h i s wi g ( l aug h t e r ) . So t h e l awy e r a sk e d
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him, why didn't your wig blow off? He sai d , w e ll, it' s
nai le d o n ( l au g h t e r) .

SENATOR BOURNE: Senator Chambers, I assume...oh, further
questions for Senator Chambers? Senator Chambers, I assume
your goal is to make reprimands public.

SENATOR CHAMBERS: Yes, that's it exactly.

SENATOR BOURNE: But doesn't the commission have the ability
t o make i t pu b l i c n ow ?

SENATOR CHAMBERS: But they can al so issue private and
private reprimands have been issued.

S ENATOR BOURNE: So it would totally take a way from th e
c ommissio n t h e ab i l i t y t o p r i v at e l y r ep r i m and a j u dg e .

SENATOR CHAMBERS: Ye s .

SENATOR BOURNE: Is there a me chanism in statute that a
Iawyer can still be privately reprimanded?

SENATOR CHAMBERS: This does not touch that and lawyers can
receive private reprimands and that would be through the
Office of the Counsel for Discipline of the Supreme Court.

SENATOR BOURNE: So if there's a way that a lawyer can be
privately reprimanded based on the discretion of that body,
why would we want to make all judge reprimands public?

SENATOR CHAMBERS: First of all, a judge is a publ ic
o f f i c i a l . A j udg e i s p ai d b y t he p u b l i c . Th er e i s a h i gh e r
standard on judges than any other person or profession in
this society and the court itself has said, and t his i s
throughout the c ountry at the federal and state level that
judges are held to a standard higher than that of lawyers or
ordinary citizens. And such being the case, things that an
ordinary person may b e able to do or say and not be even
criticized too strongly for, a judge can be disciplined for
it because they ar e t he ones w ho ensure that this is a
government of laws, not of men. So since they ge t th ese
high positions which nobody else can hold, they have powers
that nobody else can exercise, they can sentence people to
death, they can t ake away parental rights, they can put
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people in prison for life and longer because they' ll give
them a life sentence plus 50 years to be served consecutive
to the life sentence. So based on that standard that they
are held to and they voluntarily go into this position, if
they violate the ethical codes that bind the j udges the
public should know. Because the way a judge stays in office
is to stand fo r re tention. It is not like a political
contest where there's a n opponent and if the public is no t
aware that t his judge h as violated his or her ethics, a
judgment cannot be made because the public has no t b e en
i n f o r med .

SENATOR BOURNE: Good points bu t c an you ever fathom a
s tuation where somebody who makes a mistake, a ju dge w ho
makes a mistake is entitled to some privacy?

SENATOR CHAMBERS: No .

SENATOR BOURNE: O ka y .

SENATOR CHAMBERS: No .

SENATOR BOURNE: Further questions? Senator Foley.

SENATOR FOLEY: Just to be a devil's advocate.

SENATOR CHAMBERS: Okay . W e' re brothers in that case this
a fte r n oon ( l a u g h ) .

SENATOR FOLEY: Wo uld you have any concern that a judge
might not b e re primanded because the person offering the
r epr imand wouldn ' t kn o w ( i n a u d i b l e ) p u b l i c ( i na u d i b l e ) .

SENATOR CHAMBERS: In case you all didn't hear Senator Foley
because it is a very important question, might there be a
situation where those who are to deliver the reprimand may
n ot do so because they don't feel that it sh ould b e mad e
public? We run that risk all the time but I think then
we' re building a process, we have to be aware that there are
people who might find a way around it, people who can find a
way to corrupt it but when the process itself is evaluated,
people should be able to see that the way it is structured,
i t w i l l ac c o mpl i s h i t s pu r p os e i f t h e p r o p e r p e o p l e b e h av i n g
properly operate under it. But if we create a system that
has loopholes in i t, that will invite secrecy, secrecy is
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what will result. If a complaint is filed, say that I file
it. And the commission decides not to do anything then I
will talk about that and nobody can stop me. An d then the
public might want to ask a question, if this judge did thus
and so and was not reprimanded and reprimanded, but this
3udge over here did something that was not that egregious
and was reprimanded, is there favoritism being shown to this
judge who received no reprimand? And if judges are so weak
and so tend er that th ey do n't w ant to accept t he
consequences of their actions, they should not s i t in
judgment of o thers where they constantly say, you must
accept responsibility for your actions. An d these people
who are being sentenced are not on the public payroll with a
high public trust. Judges are. So I'm willing to run that
slight risk which I don't think is one that is going to be
actualized too often, if at all.

SENATOR BOURNE: Than k you. Fur ther questions? Senator
F'r end.

SENATOR FRIEND: Just one briefly. Thank you,
Bourne. Sena tor C hambers, how...I wanted to
quickly. I mean, Senator Bourne made a point and
said unequivocally no . You know, the language
r epr i mand sha ' l . . .

SENATOR CHAMBERS: Let's forget that language. Let 's l ook
at what they agree to when they become a judge.

SENATOR FRIEND: Let 's step back and yeah, talk about your
no. I ' d l i ke yo u t o e l abo r a t e .

SENATOR CHAMBERS: The code of judicial conduct tells these
judges that you are going to be subject to constant public
scrutiny. Conduct which might be allowable in others is not
g oing t o b e al l o w a b l e i n yo u . Thi s co de i s t o se t out
s tandards and guidelines for that c onduct which is
acceptable and appropriate for a judge. Ho wever, it would
not be possible to list every requirement that a judge must
meet so these are not the only things you' re required to
conform your conduct to. Along with the notion of a person
being a judge is the idea that he or she will know the law,
stay informed on th e law, be faithful to the law, uphold
t hat oath as a judge and a lawyer, follow the co de, a nd
develop a judicial temperament where somebody doesn't have

Senator
f o l l o w up
t hen yo u
h ere, a n y
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to stand over them with a club all the time or a microscope,
saying I'm going to analyze everything you do frame by frame
to make sure you do it right. You' re hoping that you get
people who develop a sense of what is just, fair, and proper
so that the administration of justice creates confidence in
the public that when they come into court they' re not going
to be judged...now this is the ideal. They' re not going to
be judged on the b asis of w hat they wear, their sexual
orien t a t i o n , t h e i r r e l i g i on , t h ei r ra ce , t h ei r po l i t i ca l
party, or anything else but only the facts that are produced
through admissible evidence. That's what you' re aiming for
and you hope that you get people sitting as judges who will
understand that. You don' t. So you have to have a method
by which you can monitor these judges and c orrect the
conduct of those who misbehave. We don't say punish because
t he a i m i s no t t o pu n i sh . And m o v e t ho s e w h ose c o n d uc t i s
s o egregious or who have been so repetitive that i t's n o t
likely they' re going to be corrected.

SENATOR FRIEND: And may b e I ' m o ve r s i m p li f y i ng i t bu t l e t
me... this is the final thing,...

SENATOR CHAMBERS: I don't mind being questioned.

SENATOR FRIEND: ...you know, the road I' ll go d o wn he r e.
I ' m drxving down the i nterstate in the morning and I cut
over i nt o t he r i g ht l ane an d I cut a j u dge o f f .

SENATOR CHAMBERS: Um -hum.

SENATOR FRIEND: And he gets up next to me and he rolls his
window down and starts screaming at me and calling me names.

SENATOR CHAMBERS: U m -hum.

SENATOR FRIEND: We pull over, we get into a, you know, tit
f or t a t . Can . . . an d , a ga i n , m a yb e I ' m ov e r si m p li f y i ng i t .
Not only...I'm guessing, can that judge be reprimanded,
that's going to be made public,...

SENATOR CHAMBERS: Um -hum, um-hum.

SENATOR FRIEND: ...now whereas possibly before that little
t i t f or t a t , I g ue ss t o f o l l ow a l o n g S e n a t o r B o u r n e 's l i n es ,
did that judge...I mean, maybe I started it. Does that
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judge really need...I'm, again, devil's advocate, does that
j udge need t o b e . . .

SENATOR CHAMBERS: Yea h .

SENATOR F R I E ND:
me.. .

reprimanded for that tit for tat with

SENATOR CHAMBERS: Absolutely.

SENATOR FRIEND: . ..and what if it was my fault? I mean,
where is that judge' s...

SENATOR CHAMBERS: You ' re not a judge. You don't have a
j ud i c i a l t e m p erament . Yo u ' r e n o t a mo d el f o r (i n aud i bl e )
socie t y . . .

SENATOR FRIEND: We l l , I ' m. . .

SENATOR CHAMBERS: . ..let me finish.

SENATOR FRIEND: Ok ay .

SENATOR CHAMBERS: The judge is. The judge is not free to
behave in that situation as somebody who is not a judge.
You might roll down your window and give him the finger.
Now if he rolls down his window and he gives you the finger
and you can prove it, he will be punished and he should. He
has voluntarily put himself into a position where he knows
h e is held to a higher standard. It is not ju s t th e
v io l a t i o n o f a c r i mi na l l aw t hat wi l l ge t a j ud ge i n
t rouble. It is not just a violation of the ethics when h e
or she is functioning as a judge but in all of the judge' s
conduct on the bench, off the b ench, in t h e co urtroom,
outside the courtroom because that person is a judge all of
t he t i m e, 2 4/7, 7 hours a day, 24 days a year...that's what
Bush sai d s o I k i nd o f l i ke t he w a y h e s a y s i t .

SENATOR FRIEND: Yea h (laughter). Okay, thank you. That
helps .

SENATOR CHAMBERS: I knew that would end that (laughter).

SENATOR BOURNE: Thank you (laugh). Furt her q uestions?
Senato r C h amber s , . . .
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SENATOR CHAMBERS: Yes .

SENATOR BOURNE: ...how many reprimands are given a year and
of those, how manv are public?

SENATOR CHAMBERS: Well, we want to have this report issued
because I cannot answer that question.

SENATOR BOURNE: Good enough. Fur ther questions? Seeing
none, thank you. First testifier in support?

JOHN HENDRY: Go od afternoon, once again. My name is John
Hendry, H-e-n-d-r-y. Chairperson Bourne and members of the
Judiciary Committee, I am the Chief Justice of the Nebraska
Supreme Court but I appear here today in front of you in a
little different role. As Chief Justice of the Nebraska
Supreme Court, under our Co nstitution I am also the
chai r p e r son o f t h e Co mmiss ion o n Ju d i c i a l Qu a l i f i cat i on s . I
suppor t t hi s b i l l b ecau s e I be l i ev e i t r em o ves a p o t e n t i a l
ambiguity that exists between our statute and the
Constitution of the state of Nebraska. It is my belief and
the belief of the commission that the Constitution of state
of Nebraska right now will not permit a private reprimand.
And since I have been the Chief Justice of th e Nebraska
Supreme Court we have not issued any private reprimands so I
bel i ev e t ha t t h i s l ang u age w i l l c l a r i f y and br i ng spe c i f i c
guidance to the commission and we will effectively be doing
that which we have b een doing since I' ve been the chief
3ustice which I think is consistent with the Constitution of
the state of Nebraska as it now exists. I have never issued
a private reprimand. I would not issue a private reprimand
because it's my belief, as I said, that the Constitution
does not provide for that. This wi ll c larify, however,
because it is true, the statute that Senator Chambers refers
t.o and amends has the t erm, private reprimand. And,
frankly, our commission has ignored that because we believe
that the Co nstitution prevails. So I do not think this is
going to change the current practice in any way w hatsoev e r .
I t c er t ai n l y wi l l no t chang e t he cur r e n t p r ac t i ce o f t he
current commission which I cha i r b ut I thi n k it will
certainly clarify in the future for any other commission who
may try to inte rpret the Constitution and the statute so
tha t n o pr i vat e r ep r i m a nds ar e r e nde r e d . I al so b e l i eve
that the m anner in which it is proposed to distribute the
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reprimands is reasonable. When you look at the purpose of
this, the purpose is not to punish. The purpose is not to
embarrass. The purpose is to educate and th e be tter o ur
judiciary is e ducated as to what is proper and what is not
t hen t h e e d u c a t i o n a l f u nc t i on o f t he co mmiss i o n o n j ud i c i al
qualifications is fulfilled. I b elieve this manner is one
in which that can help do that. So nobody likes reprimands.
I t i s t . h e w o r s t j ob t h at I hav e . I can no t t e l l you t he
turmoil that I go thr ough i n chairing that commission
because of all of the things that you have to do but I do
i t . And I ' m pr o ud of ou r c om mi s s i o n a n d I t h i nk we do i t
w ell and I think what the s enator has p roposed in hi s
legislation will accommodate that which we are doing already
and that which I believe the Constitution requires.

SENATOR BOURNE: Thank you. Que stions for Chief Justice?
Senator F o l e y .

SENATOR FOLEY: Thank yo u , Se nator Bourne. Mr. C hief
Justice, how do other states handle this, do you know?

JOHN HENDRY: I th ink a lot of other states permit private
reprimands. A number of st ates also d istribute the
reprimands as they do other opinions of their Supreme Court.

t h in k t hi s wi l l e f f ec t i ve l y b r i ng u s t o c l ar i f y a ma n n er
in how they' re to be distributed. A nd I don't t hink this
would take N ebraska out of the mainstream as how other
commissions distribute their reports.

SENA.OR BOURNE: Thank you. Fur ther questions? Senator
F' ood.

SENATOP, FLOOD: I'm unfamiliar with the process that a judge
goes through before a reprimand is issued. What types of
p rotect ons does he or she have and what is the burden o f
proof? I beli eve, I heard clear and convincing. Is that
the burden of proof? And they' re entitled to co unsel
through the entire process and none of that is made public.
Is that true?

JOHN HENDRY: Well, no. If there are a couple of processes
t ha t can occ ur . What t he Com mi s s i o n on Jud i c i al
Quali f i c at i o n s d o e s i s w h e n a co mp l ai n t i s made t o o ur
commission we have an individual who is employed by the
commission who, if any of the complaints suggest that if the
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i nformation contained were true that that would pose a
violation of the c o de, that information is given to this
individual and she investigates it. And then wh e n the
commission meets she p rovides us with a report of that
conduct. If that conduct is such that we...and the reported
investigation is such that we b elieve that that conduct
could be...also be a violation of the code then if we want
to proceed we notify the judge, tell the j udge what o ur
investigation has essentially indicated, ask that judge to
respond. And that judge has a right then to write back to
the commission and explain his or her situation. At that
point in time, the commission can do a co uple o f th ings.
One, it can h old a closed hearing and during that closed
hearing, if it holds a closed hearing and it finds that a
violation of the code has occurred and during this hearing
there is full due process the judge can be represented by a
lawyer. If we h ave a closed hearing, what happens in the
hearing is not public but the most that we can d o in that
situation is a reprimand and that reprimand would be public
and under the s tatutes in th e Constitution the b asic
i n f o rmat i o n su r ou n d i n g t he ba si s o f t h at r ep r i ma n d i s
r ec i t e d i n t he p ub l i c r ep r i m a nd . Now, i f t he comm is s i o n
believes that something more than a public reprimand might
be appropriate then we would not permit a private hearing.
At t ha t . po i n t i n t i me , t h e co m mi s s i o n w o ul d t h e n f i l e a
complaint with the Supreme Court and you have what's called
an original action in the Supreme Court. Then myself as the
chairperson of the commission will request that the Supreme
C ourt in most instances appoint a special master. I do no t
participate in a n y of those discussions with respect to
appoint a special master or am I in any way involved with
how the court may decide a particular case. I recuse myself
f rom a l l d i scu s s i o n s . I ' m no t ev e n i n t he r o o m . I ' m i n my
office when those things occur. Then a special master is
appointed who must be a judge of a court of record in the
state of Nebraska. That judge then conducts a hearing or a
trial just as if that judge would conduct a hearing or trial
i n an ot h er cas e . T hen that, as a res ult of tha t
fact-finding process where the judge is represented and the
commission is represented, the special master then makes his
or he r f i n d i ng s o f f act , c onc l us i on s o f l aw and
recommendations. Th at information is then g iven t o the
commission. Tle commission looks at that and then makes a
determination and a recommendation that goes to the Supreme
Court and the Supreme Court has orders oral argument and can
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also have additional testimony given to them at the Supreme
Court level if it chooses to do that. And then the Supreme
Court will decide the case based upon the record presented,
are prepared by the special master. The delineation of the
recommendations and beliefs of th e commission as it
evaluates the special master's finding. Then all that
information is given to the Supreme Court and the S upreme
Court makes its determination.

SENATOR F'LOOD: Tha n k yo u .

JOHN HENDRY: And then that becomes a public record and is
put in our advance sheets just as this would now h appen,
same tning as a public reprimand. Senator Friend, you asked
a lot of qu estions. I hope I ' ve clarified. We are
not . . . t h e se n a t o r , I be l i ev e , i s , i n my v i e w , i s c l ar i f y i ng
something that the Constitution would not permit but I think
it's be neficial because so m e other commission could
interpret it differently but I don't think so.

SENATOR BOURNE: Thank you. Senator Friend.

SENATOR FRIEND: Thank you. Yeah. Mr . Chief Justice, I
gust. want to respond and Senator Chambers cleared up for me
quite a bit too. But I guess I was just a little concerned.
I mean, the language is pretty descript. I guess I jus t
stepped back and looked at the language before that which is
existing language that shows that there could be shelter or
t he ab i l i t y f o r som e f ol k s t o pu t a j udg e i n t o a p r i v acy
situation by s aying, hey, well, this was a discipline or a
censure. That tit for tat hypothetical that I gave on the
highway, wasn't really a reprimand, more of a discipline.
The next thing you know, that thing's not in the public
e ye. . .

JOHN HENDRY: W e ll, what..

SENATOR FRIEND: ...and I think, don't let me speak for you
but I think that that's what the kind of thing that m aybe
should have been in the public eye. You know what I mean?

JOHN HENDRY: W e l l , wh a t wi l l h ap p e n i s i t cou l d co m e i n t h e
publ c eye b ecause what c ould h appen in that scenario,
somebody could file a complaint. That complaint would come
to our commission. Our c ommission would have our
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invest.igator in that situation go out and talk to all the
parties. They even go to the point where they take sworn
statements from the people if we think it's a situation that
i f the facts are as alleged could be a v io lation of th e
code. All tha t in formation is t hen p resented to the
committee. Then we give the j udge the o pportunity to
respond and then the j udge responds. And then it's a
process by which if the commission itself believes that
there is probable cause that that conduct violates the code
then we can ask for a closed public hearing or a private
reprimand would be is sued, or we could ask for an open
hearing where a special master would be appointed and then
that special master would assist in determining not only the
facts but whether or not the law as set forth in the Code of
Judicial Conduct would show that the facts are a violation
of the code. If it is, then that recommendation would be
made. And then the Supreme Court would have the ultimate
decision as to whether or not in your scenario or what t he
senator said when somebody gives an inappropriate sign with
their hand to each other, whether or n ot gi ven a l l the
circumstances and th e fa cts, that would be a violation of
the code. So it's a very elaborate, important process that
the commission takes very seriously, the Supreme Court takes
very seriously because there are a lot of things involved
here. And everybody wants to make certain that everybody' s
due process rights are followed and everybody is accorded an
opportunity to be represented and to give their side of the
situation.

SENATOR FRIEND: Th ank s .

S ENATOR BOURNE: Thank you. Furt her q uestions for th e
chief? See ing none, thank you. Appreciate your testimony.
Next. testi.fier in support?

RICHARD HEDRICK: My name is Ric hard Hedrick an d I
(inaudible) understand a f e w th ings. If a speeder is

v io l a t i ng t he l aw a n d g e t s pu l l ed ov e r , he ge t s no t i ce i n
the paper for ev erybody to see. And the public has the
right to know what i s going on in the cou rt . These
reprimands are i mportant to know that high standards are
held . Tha n k y ou .

SENATOR BOURNE: Th ank y ou .
Seeing no ne , t h ank you .

Questions for Mr . Hedrick?
Other testifiers in support?
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Testifiers in opposition? Test ifiers neutral. Sena tor
Chambers to close. Senator Chambers waives closing. That
will conclude the hearing on LB 754.

SENATOR CHAMBERS: Oh, one question. Mr . C h ief Ju stice,
could you come back for a second to the chair?

J OHN HENDRY: Ok ay .

SENATOR CHAMBERS: I'm sorry, I forgot.

SENATOR BOURNE: Ne hav e a n ex t en d e d . . .

SENATOR CHAMBERS: This is...

SENATOR BOURNE: ...support, neutral testimony.

SENATOR CHAMBERS: Thi s
had stated that I gave you
t ha t I ' m o f f e r i ng and m y
that the amendment is okay
state that?

JOHN HENDRY: You did. I believe your proposed amendments
o f 2 4 - 719 w i l l b r i n g a se n s e o f u nd e r s t a n d i n g t o t he pub l i c
as to the hard work and de dication of those commission
p eople. And it will tell us how m any me etings that a re
held, the complaints that are filed, the reprimands that are
issued. It won't necessarily identify people who reprimands
were not issued but will identify processes and the language
is, I think is fine because it says to the extent permitted
b y th e Cons t i t ut . i o n wh er e yo ur con f i d en t i al i t y p r ov i si on s
are encapsulated in the law.

SENATOR CHAMBERS: And the main reason I called you back
because I shouldn't have done it this way. I h a d sa id on
the record that I believe that you agreed with the amendment
and I wanted t o be sur e that I had not misrepresented
anyth i n g o n t h e r eco r d .

JOHN HENDRY: I t h i n k t hi s wou l d b e he l p f u l f o r t he p eop l e
of the state to know how that commission operates.

SENATOR CHAMBERS: T ha n k y ou .

is for the sake of the record. I
a copy of a proposed amendment
understanding was that you agreed
to be added. Did I correctly
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SENATOR BOURNE: Than k you. Fur ther questions for Chief
Just i c e H e n d ry ? See i ng no n e , t ha n k yo u . Tha t wi l l con c l u d e
t he h e a r i n g o n L B 7 54 .

LB 349

SENATOR Dw. PEDERSEN: We will now op en the hearing on
LB 349. Senator Bourne here to present. Whene ver yo u' re
r eady , S e n a t o r B o u r n e .

SENATOR BOURNE: Thank you, Senator Pedersen, members of the
Judiciary Committee. My name is Pat Bourne. I represent
t he 8t h Leg i s l a t i v e Di s t r i c t i n Omah a , he r e t oda y t o
introduce LB 349. LB 349 am ends the statutory provision
that governs the number of judges serving in e ach of the
12 judicial court districts in Nebraska. The bill is being
introduced pursuant to recommendations from the J udicial
Resources Commission. On e of the purposes of the Judicial
Resources Commission is to determine whether or not the
number of district or county judges should be changed. The
commission has d e termined that th e case load in the
9 th ) u d i ci a l d i st r i c t war r a n t s ch a n g i n g t h e n u mber o f j udg e s
serving in that district. Currently, the 9th district which
i s compr i se d o f Bu f f a l o a n d H a l l Co u n t i e s i s s er v e d b y t h r ee
district court judges. LB 349 would increase the number of
judges servino in the 9th judicial district to four. The
b i l l i s su ppo r t e d b y bo t h t h e Ju d i c i al Re s o u r c es C ommissio n
and the judges in the d istricts impacted by this b ill.
T hank y o u .

SENATOR Dw. PEDERSEN: Thank you, Senator Bourne. Is there
any questions from the committee? Seeing none, could I ask
before the first testifiers come up, how many people we have
here in support? Two? Supp ort, three? Any opposition?
Neutral, one. With that, would the first supporter p lease
take he sta nd and I' ll turn the committee back to Senator
B ourne .

SENATOR BOURNE: T hank you. W e lcome, Senator Johnson.

SENA.OR JOHNSON: Thank you, Senator Bourne. Ladi e s and
gent l e men o f t he co mmi t t e e , I wi l l be b r i e f her e . Wha t I do
want to do is to emphasize the need for the additional judge
in the Grand Island Kearney area. As I understand it, there
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are... wel l, I know that there are three j udges out there
now. Two of them reside in Grand Island and one in Kearney.
The problem is this, is that there are so many trials that
occur in the Grand Island courts that it basically ties up
both of the judges 100 percent of the time. I think all of
the judges' schedule is such that it is over the recommended
amount but because of the unusual circumstances with part of
the district and then this is complicated by the fact t hat
there are a growing number of cases like medical liability
that occur in the Kearney area in Kearney courts. So I'm
here really just to support the fa ct that, indeed, the
figures that. show the backlog of cases because of t his i s
certainly present. And I would ask you to remedy this.

SENATOR BOURNE: Thank you. Questions for Senator Johnson?
Seeing none, thank you. (See also Exhibit 14)

SENATOR JOHNSON: Th a n k you .

SENATOR BOURNE: Next testifier in support?

JOHN SENNETT: John Sennett, president of the Nebraska Bar
Association. The association supports this bill, supports
t he addition of a judge to the 9th district. And I woul d
want to say that we also support the Chief Justice's idea
and plan and program of studying these issues and trying to
come with a more coordinated position and better statistics
and better items. My only concern, ladies and gentlemen, is
the fact that we' re looking out nine months to a year before
this all can happen. We' re assuming that we' re going to get
f unding f o r t h i s s t ud y . An d I j u st sug g es t t o y ou t h at i f
you look at Ke arney, if you go out there, if you see the
community , i t ' s a g r ow i n g c ommuni t y . I t ha s a co l l eg e , i t
has a lot of legal work. There are a lot of lawyers located
in Kearney and a lot of cases get filed in Kearney. Those
c ases are not being treated or dealt with as fast a s they
should be dealt with in order to get quality justice in the
Kearney area. I' ve already testified that we do not believe
that the 8th and 9th should be co mbined and o n e of the
reasons simply stated is that moving a part-time judge into
K earney isn't going to fix the problem. It 's going t o
exacerbate it. My only suggestion and my only hope is that
we suppor" the chief's idea that we get the funding, that we
do the resources, that we check and see that our numbers are
r i g h t . Bu t do no t d el ay j u s t i ce and t h e qu al i t y of j u s t i ce
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and the availability of justice, waiting for more reports.
There will be future vacancies. We have judges retiring all
the time. We ' ve had a number of judges retire in the last
six months. We do need to do a better job in placing these
judges where the most need is. I don't disagree with that
and certainly support that. But we should not continue to
s imply saj , we w o n 't d o an y t h i n g w hen we n eed t o p ut j udg e s
in a place that needs them. Thank you.

SENATOR BOURNE: Thank you. Questions for Mr. Sennett?
S enator F l oo d .

SENATOR FLOOD: T hank you, Chairman Bourne. Mr. Sennett, I
appreciate your testimony in regard to Buffalo County and
the need for a judge in the Kearney area. I have in front
of me a...has there been a district court weighted caseload
need f or judge's graph prepared by the S tate Bar
Association? Maybe I don't have one in front of me here. I
have a county court weighted caseload need for judges.

JOHN SENNETT: There should have be en one for district
judges i.n the p acket that we distributed at t h e very
beginning of the hearing. Th ere were two s eparate ones.
They look a lot alike but they' re two different ones.

SENATOR FLOOD: A s I recall there are two district judges
that primarily serve Buffalo County. Is that...

JOHN SENNETT: Two in Hall County.

SENATOR FLOOD: Two in Hall County.

JOHN SENNETT: Hall and Buffalo are one district.

SENATOR FLOOD: O k ay.

JOHN SENNETT: They have three judges in that district. Two
are located in Hall County. One is loc ated i n Buffalo
County .

SENATOR F L OOD:
I . . .

And the need in Buffalo County was three as

JOHN SENNETT:
t he ca se l oa d

I t h i nk
for t he

If you read the weighted caseloads
study for the district court
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9th district says they need three. Tha t's the latest one
that came out.

SENATOR FLOOD: O kay .

JOHN SENNETT: Whic h absolutely flies in the face of this
b i l l . I u nde r st a n d t ha t . But I t h i nk t ha t yo u f o l ks hav e
sat here and heard everyone from the chief justice on down
to poor grunts like me basically say, this thing is f lawed
beyond comprehension. And so what I'm suggesting is that
you should look at the weighted caseloads we always have but
you need to look at the other factors and criteria which is
population, which is growth, which is the real feet on the
ground people that are out there trying to d eal w ith t he
admini s t r a t i o n o f j us t i ce . And I do n ' t t h i nk t he r e ' s a ny
lawyer out of Kearney or Grand Island or in our area that
would tell you that the cases are moving correctly or fast
enough to give true justice. And that's not an ind ictment
o f t h e d i s t r i c t j udge .

SENATOR FLOOD: The reason I raise that and I have no reason
to believe that Buffalo County doesn't need an extra judge
but in the 7th judicial district where I practice, that same
formula shows that we need 2.6 judges and we have two in our
area. Has the bar association identified one need h igher
over another? Is the need in Kearney higher over...higher
than that that would be needed in the 7th judicial district?

JOHN SENNETT: I do n ' t t h i nk t h at whe n t he Ju d i c i al
Resources Commission made it s re commendation to add the
3udge to the 9th, I don't think there was anyone that c ame
to them from the 7th and said we need one, too.

SENATOR FLOOD: O kay .

JOHN SENNETT: To my knowledge and I can't say that I was
there at that hearing but I don't remember that oc curring.
If it did, then I' ve misspoken but I don't think that pitch
o r r e q u es t w a s made .

SENATOR FLOOD: Okay. You would obviously be in fa vor of
the study that would take a look at the big picture but you
see an immediate need for a judge in Buffalo County.

JOHN SENNETT: inWell, I see immediate need for a judge
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Buffa l o Cou n ty and I t h i nk t he r e ' s an i m medi a t e n e e d f or
3udges elsewhere whether they be in the 4th, in the county
court, whether they be juvenile judges i n the Lancaster
County. We' ve all gone through the misery of judicial heat
here and not getting cases done. And my con cern, I
certainly have no objection again to the chief's idea that
we study this issue but let's not study it, delay it, and if
I may, we went through this misery in our district. We lost
a judge for all practical purposes when Judge Cassel went on
the bench. There was a delay, wasn't nine months, it wasn' t
a year, it was like four or five months. And that four o r
five months o f n ot ha ving t hat judicial opportunity has
backlogged our district for y ears to come, frankly. And we
keep putting these off when we know we need judges. We may
n ot. know where we need them right now but we know we nee d
them. And we ' re going t o have fu ture v acancies. I
encourage the study but let's get the judges out there so we
can get justice for everybody.

SENATOR BOURNE: Further questions? Senator Pedersen.

SENATOR Dw. PEDERSEN: Thank you, Senator Bourne. Sir, in
Omaha, in D ouglas County District 4, there has been in the
past when there was a shortage of judges and the cases were
bounding up that they brought in some retired judges to help
t hat l oa d . Can t ha t b e do n e o u t i n y our ar e a t o o ?

JOHN SENNETT: If you can find them, there are very few
retired judges that want to get in their pickup and dr ive
( laugh ) t wo h our s t o g o t o cou r t . The on l y o t her
anecdotally that I' ve been told is that the getting retired
judges to c ome b ack because of the retirement process and
the retirement payments, that if they come back and serve as
retired judges they really take a terrible financial hit.
It reduces their retirement and they don't get paid enough
and the chief or Mr. Goodroe could explain that much better
than I do but I think it's a real problem in getting retired
judges to c ome b ack. One , they' re retired, you know. I
mean, these guys don't quit because they' re having a good
time. I mean, th ey' ve served a long time, most of them.
But I t hi n k i t i s a f i nan c i a l bu r d e n fo r t h em.

SENATOR Dw. PEDERSEN: Th a n k you .

S ENATOR BOURNE: Thank you. Further q u estions? Seein g



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 349Committee o n Ju d i c i ar y
February 3 , 2 00 5
Page 51

none, thank you. Next testifier in support.

T OM TYE : ( Exh i b i t 15) Than k yo u , Ch a i r m a n Bo u r n e a n d
m embers of the Judiciary Committee. My name i s T o m Tye .
That's spelled T-y-e and I'm here to testify in support of
L B 349 which would add an additional district judge in t he
9th judicial district which comprises Hall and B uffalo
Counties. I'm a practicing attorney in Kearney and I'm also
an officer of the Buffalo County Bar Association and so I 'm
here in s upport of t he Buffalo County Bar Association in
suppor t o f t h i s b i l l . You m a y r ec a l l t ha t l as t y ear t h i s
committee supported the exact same b ill a nd, in fact,
prioritized that bill. We feel that the same arguments are
present this year that compel an addition of a fourth
district judge in the 9th judicial district. In preparation
for this hearing, I'd requested from the three judges in the
9th judicial district their 2004 caseload data w hich t hey
would submit to th e administrative office of the Supreme
Court. And what I passed out to you is a copy of a le tter
from Judges Icenogle and then one from Judge Livingston and
from Judge Luther from Grand Island which has t heir 2004
i n f o r mat i o n . Par t o f t he s t r ugg l e t ha t I t h i n k we a l l d ea l
with when you look at those weighted caseload numbers is
that the numbers, the most current numbers that you have are
for year-end 2003. Last year when we came before you, when
we were looking at w eighted caseload numbers they we re
2002 data so they a r e da ted an d it 's difficult to make
judgments on what the current need or e ven the projected
need is b ased upon that data. If you look at the 2004
information that they just recently submitted, in B uffalo
County alone Judge Icenogle has 965 new case filings. In
addition to that, a factor that I don't b e lieve is tak en
into account in the weighted caseload study are cases that
are reopened. Jud g e Icenogle had 512 cases that were
r eopened d ur i ng 2 004 . Thes e wo u l d b e c ase s suc h a s
modif i c a t i o n o f c hi l d sup p o r t , p r ob at i on v i o l a t i on c ase s ,
and a lot of times they take as much or more time than a new
case filing. And so if you add those two together, Judge
Icenogle's caseload for 2004 would be 1,477 cases. Judge
Livingston and J udge L uther i n 20 04 h ad 1,508 new case
filings. They had 690 cases that were reopened for a total
of 2,198 cases i n 2004. Another fa ctor t h at's b een
mentioned that Hall County contends with is they have an
inord i n a t e n um be r of j u r y t r i a l s i n Gra nd I s l and an d i t ' s
been that way for several years. In 2003, they had 45 jury
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trials. In 200 4 , t hey had 34 jury trials. Already in
January of 2 005 they' ve had nine jury t rials in Grand
Island. That takes a tremendous amount of court time w hen
you have that volume of jury t rials and i t ma kes it
di f f i cu l t , i f no t i mp o s s i b l e , fo r Ju dge Lu t he r a nd Jud ge
Livingston to p rovide any service to Buffalo County. And
that's a problem. ' enato r J o h n son ha d ment i o ned i n Bu f f al o
County, we h ave a large medical center. I t's a regional
medical hub. As a res ult, there a re lots o f med ical
malpractice cases that get filed in Buffalo County. Judge
I cenogl e I t h i nk l a st I k new h and l ed mo r e med i ca l
malpractice cases than an y ot her d istrict judge in the
state. That takes a lot of his time to focu s and
concentrate on that type of complex litigation. That means
he can't spend the time on other cases. I see my time is up
so I'd be happy to answer any questions you may have.

SENATOR BOURNE:
Flood .

SENATOR FLOOD: Mr. Tye, just a question. I f we consider
your b i l l and wer e t o f o r wa r d i t on , ho w w o u ld y o u r ea c t t o
an amendment that said we make a provision to a uthorize a
j udge in t h e district that you pr actice in with th e
understanding that that judge or ma ybe we authorize two
3udges. Mayb e we send on e t o the 7th as well with the
understanding that these district judges could be relocated
to a d ifferent part of the state. Or does that cause too
much trouble because we get a Kearney lawyer that becomes a
judge and then ends u p in Omaha . I see the inherent
problems but you see what I'm trying to do is to address an

Thank you. Questions for Mr. Tye? Senator

immediate need...

TOM TYE: Ri g ht .

SENATOR F'LOOD: ...that you have.

TOM TYE: And I appreciate the question because last year I
served as chairman in the H ouse of Delegates and as a
consequence, I was chairman o f t he Judicial Re sources
Committee of the bar and we studied a lot of these issues.
Because it's di fficult in dealing with the current statute
because if the need is immediately identifies, it takes, as
you know, legislative action to address and correct that. I
think the efforts to do the study are wonderful. You know,
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we' ve all struggled with the weighted caseload data and so,
you know, we are in support of that in Buffalo County. The
problem you have when you i dentify a va cancy is th at
typically t he commission will also want t o id entify
pr incipal place of office and so that's the next c hallenge
is where is that judge going to be located so that you can
then go to the applicants and say, if you apply for thi s
posi t i o n mo r e t h a n l i ke l y i t ' s go i ng t o be i n t h i s comm uni t y
or sometimes they give you a choice of two. So that would
need to be, I think, identified as to how we can give that
d rection to th e applicants so they know where the office
w ould be p l a c e d .

SENATOR FLOOD: Are you confident that the study would show
a need i n B u ff a l o C o u n t y ?

TOM TYE: I am if it includes some of the things that were
lacking from t he last study. I am confident that it will
show the need there. Kearney is a very growing community.
Buffa l o C o unt y w i l l ve r y shor t l y h i t 5 0 , 0 0 0 i n p opu l a t i on
and as a result, our county board is already planning for
courtroom expansion and jail expansion and modification and
modernization of ou r c ourthouse. And so there, and, in
fact, they' re planning, at some point in time, a second
district judge in Kearney because we think that the growth
wil l sup p o r t t .h a t .

SENATOR FLOOD: Thank you very much.

TOM TYE: Tha n k y o u .

SENATOR BOURNE: Thank you. Fur ther questions? Senator
P ede sen .

SENATOR Dw . P EDERSEN: Th ank y ou , Se n a t o r Bou r n e . Ju s t a
simple question, sir . Does Buf falo County have any
diversion type programs or drug courts or anything like that
out. t h e r e ?

TOM TYE: The county attorneys office does have a diversion
program and he has his own criteria as t o wha t t ypes of
individuals would qualify. We have a college community, as
you know, and so so metimes there are opp ortunities for
minors in possession, that sort of thing, that are available
to the d iversion program. We also have a very successful
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d rug co ur t i n b ot h H a ll a nd B u f f a l o C o u nt y a n d t he j udg es ,
as has been testified to before, spend a great deal of time
with that program. They' re very proud of it and it's a good
program but it does take away from some other court time in
order to d evelop that drug court. We also, in addition,
have for years used a child support referee to take away
some of the p ressure on paternity cases and child support
contempt matters. We also, in Kearney in particular, have
had a c hild custody officer for many years. And I don' t
know if there's another one like that in the s tate, quite
frankly. This individual meets with all divorcing parents
where children are involved and has an initial meeting with
them and makes every attempt to try to mediate custody and
visitation issues. And we' ve had that resource in place for
many year s a s w el l .

SENATOR Dw. PEDERSEN: Tha n k yo u .

S ENATOR BOURNE: Thank you. Fur ther questions? Seeing
none, thank you. Thanks for making the trip down. Further
testifiers in suppo rt? Testifiers in opposition?
Test i f i e r s ne ut r al ?

JOHN HENDRY: Good afternoon once again, Chairperson Bourne
and members of the Judiciary Committee. My na m e is John
H end y, H-e-n-d-r-y, the current Chief Justice of th e
Nebraska Supreme Court. I appear here in a neutral position
on LB 349 s i mpl y b e c a use I be l i eve i t i s an e xa mpl e o f wh at
we have heard just preceding my testimony, points out why I
think we need a jud icial study. In the 7th judicial
district you have Judges E nsz and Rog ers. In the
9th judicial district you have Judges Icenogle, Luther and
Livingston. Five extremely hard-working judges without
auestion. Do they need some help in those districts? They
probably do. Can I tell you for sure which one needs it the
m ost, wh e n w e s h o u l d d o i t , a nd h o w i t shou l d o c c u r ? Un d e r
our current weighted caseload study, my answer is, I do n' t
t h in k so . So I t h i n k i f we do t h i s s t udy a n d d o i t t he
right way that all of these issues can be add ressed in
appropriate fashion. I will sa y that this thought of a
s tudy is not something that was just conjured up to meet a
certain circumstance. This was put in our budget back in
September, October when it was submitted to t he go vernor.
Tne governor chose not to include funding for the study in
his budget so if we' re going to get some help a nd re lief,
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it's go'ng to have to come first through the Appropriations
Committee and t hen t h rough the entire body. But I think
t hi s i s a cr i t i ca l and i m p o r t a n t t h i n g . I hav e h ad Se na t o r
Pedersen, Senator Beutler, Senator Chambers, other members
of the body indicate to me that we need to try to l ook at
the efficiencies of the judicial system. This is precisely
what I'm trying to do in addressing your concerns that you
have brought to m e and we need your support because there
are judges out there in these districts that are w orking
probably harder than they need to be and there are some
judges in other districts, not because they don't work hard
because they have fewer cases. We need to balance that
workload and this study will help me evaluate that.

SENATOR BOURNE: Thank you. Questions? Senator Flood.

SENATOR FLOOD: Not for purposes of ac tually implementing
this but what would your reaction be on a trial basis when
you have a district in immediate need of a district judge,
allowing a county judge inside that same district to work as
a d i s t r i. c t j u dge ?

JOHN HENDRY: That can be done right now if the district
judge does that appointment.

SENATOR FLOOD: Is that something that we could be
encouraging in the 7th and 9th district? And I guess I'd...

JOHN HENDRY: I think there's a lot of issues involved there
and I th ink i t wo uld depend upon the types of cases, the
experience of the county judge on those particular type of
cases. A n d I think a lot of that has to be decided by that
district judge who makes that assignment. So I couldn't say
carte blanche that yes, we ought to do that. But you had
mentioned, Senator, earlier about moving judges and Senator
Beutler introduced a bill last year that was p assed that,
because...and I te stified in favor of that bill. Because
once the Supreme Court upon a recommendation of the Judicial
Resources Commission decides to fill a vacancy, the court
decides the principal office. But what happens sometimes in
those situations is because the demographics and population
and some other things, all of a sudden maybe that principal
o f f i c e oug ht t o be e f f ec t i ve l y som e where e l s e . So t he
L egislature supported that bill and it was passed and no w
for judges who are coming into the system subsequent to the
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passage of that bill, we can now relocate that judge within
the district. Moving judges outside of the districts would
be difficult...well, first of all, you can't because under
the current statutes. A n d secondly, it would be difficult
to impose that type of possibility on those judges who
bought into the system as it is now and all of a sudden you
might move them from western Nebraska to eastern Nebraska.
But if you d i d that p rospectively, that might be worth
e xplo r i n g .

SENATOR FLOOD: Could you...I notice in the weighting of the
district judge out in Scotts Bluff, district 12...

JOHN HENDRY: Those are the county judges.

S ENATOR FLOOD: Oh, let's go back to district judges for a
second. I b elieve the district judge may be overserved out
there under the current formula which I kno w has been
rendered useless for the most part.

JOHN HENDRY: Well, not...not...again, I don't want to leave
anybody with the impression that I'm trashing it...

SENATOR FLOOD: Well, I don't want to say useless but I know
t here ' s c o n c e r n s . . .

JOHN H ENDRY: ...I just think other things have come to
light that were not, and it wasn't the fault of the National
Center. It was probably not anticipating those factors
which would affect the methodology that we do have a handle
on now.

SENATOR FLOOD: Well, right now, Chief Justice, distract 12
has five judges and t heir need is shown as 3.8. What if
you, and I believe you have the power to do this, were to
take a judge from Scotts Bluff or district 12 and move them
to Kearney until we can figure out what needs to be done?

J OHN HENDRY: I don't know if I can do that for sure or n o t
on a permanent basis. I can certainly sign an order, having
a judge go into a district. I'm not sure if I can do that.
And I'm not sure if I'd want to do that be cause I don' t
think it's ne cessary no w. If we do this study, we wall
avoid those problems.
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SENATOR FLOOD: Tha n k you .

JOHN HENDRY: But that is one of the districts that Senator
B eutle r r e f e r r e d t o . Whe n t he Ju d i c i al Re s o u r ce s Commiss i o n
recommended not to put another judg e the r e but
notwithstanding the recommendation of the Judicial Resources
Commit.tee the Legislature did anyway. So I think it's kind
o f d i f f i cu l t t o i n any w a y b e cr i t i c al . I know y ou ' r e no t
being critical.

SENATOR FLOOD: No .

JOHN HENDRY: But some people have of how these resources
are apportioned throughout the state when in that specific
instance we r ecognize that that wasn't the most effective
use of judicial resources. Re commend to th e Le gislature
that another judge position not be created there but not
withs t a n d i n g t ha t f or po l i t i cal r ea so n s wh i c h I c an
certainly understand because this is a very political issue
with judges in various districts. T he Le gislature passed
the bill and now we have th e situation that you have
d escribed and I think it would be unfair for me to t ake a
judge because of t hat circumstance and how it was created
and t e l l t hem f r o m Sc o t t s b l u f f y ou ha v e t o go t o Oma h a o r
you have to go somewhere else. If possible, you could get a
judge wno w ould v olunteer to do that. But I would be
r eluc t an t t o i mp os e t h e r e s p o n s i b i l i t y o f a j udg e i n we s t e r n
Nebraska or some other place have to go to an ent irely
d i f f e r e n t d i s t r i c t .

SENATOR FLOOD: Tha n k y ou .

JOHN HENDRY: I wou ld do it if it was an emergency and we
had the system...I would not let the s y stem c rumble. I
would act but I don't think we' re there.

S ENATOR BOURNE: Th a n k yo u . Sena t or Ped e r s e n .

SENATOR Dw. PEDERSEN: Than k you, Senator Bourne. Chi ef
Justice Hendry, is there anything currently that can be done
i f w e . . . t o he l p ou t i n Bu f f a l o and H a l l Cou nt y wi t h t h e i r
aseloads? Beca use with e ven a stu dy, we' re looking

a t...you can expedite as much as you can, probably a year
a nd a h a l f .
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JOHN HENDRY: Yes. You know, we do have some retired judges
and we' re having several more judges who are retiring now
and we have J u dge Hannan . Ju dge H a nnan i s cu r r en t l y no w,
upon an order that I signed, up in Dakota County helping out
with the situation up there. We have Judge Davis in Omaha
who is willing to serve and I was going to appoint Judge
Davis about three weeks ago but I believe he fell and broke
a leg or something and could not accommodate the request but
will. We have several judges who have retired or going to
be retiring within probably the next six to nine months,
most of whom have indicated a willingness to do that. One
of the problems is we don't have a lot of retired judges but
we are getting more of them. And so, yes, I will use those
r esourc e s .

SENATOR Dw. PEDERSEN: Not using retired judges, I' ve known
some judges in Omaha and just in passing, said they went
down and heard some cases to help some other county out. Is
that. on a volunteer basis?

JOHN HENDRY: No . Well , yeah. What happens is that I
normally issue an or der to send them down there when the
judges in that district say to me they have a problem that' s
not manageable. And in that si tuation then I con tact
district judges and one of the things I will say about the
district judges when I contact them. Of course, it's kind
o f ha r d t o t el l a Ch i e f Ju st i ce n o ( l au g h t e r ) , pr e t t y ha r d
to do that. But I have never ever had any thing b ut
100 percent cooperation from any judge, on any level, county
o r d i s t r i c t , wh en I ' v e c al l e d a nd sai d , a co l l eag u e n e e d s
help in a particular district. They have ro s e to the
occasi.on and have g one arid helped. An d we utilize that.
It's just some of the judges are very busy and it's hard to
get down t here. And we do not have a plethora of retired

dges bu t t h at s i t u at i o n i s i mpr o v i ng .

SENA.OR Dw. P E DERSEN: T han k y ou .

SENA,OR BODiRNE: Than k you .
c href ? Sena t o r C h ambers .

SENATOR CHAMBERS: Just to get in t h e swing of things,
suppose we p as s w i t h t he em e r g ency c l au s e a b i l l c al l i ng f o r
a nine-month moratorium on crime in Hall County. Would that
help? (Laughter) If it was complied with.

Further questions for the



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 349Committe e o n Jud i c i ar y
Februar y 3 , 20 05
Page 59

I think that w ould be an excellent ideaJOHN H ENDRY:
( laughte r ) .

SENATOR BOURNE: Thank you. Fur ther questions? Seeing
none, t h a n k y o u .

JOHN HENDRY: Th a n k you .

SENATOR BOURNE: Other testifiers in a neutral capacity?
Clos ing i s wa i ve d . Th at wi l l con c l u d e t he hea r i n g on LB 34 9
and the hearings for today. Thank you.


